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About the EPBC Act
The Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) is the Australian
Government's key piece of environmental legislation which commenced 16 July 2000.


Environment Protection and Biodiversity Conservation Act 1999



Environment Protection and Biodiversity Conservation Regulations 2000
The EPBC Act enables the Australian Government to join with the states and territories in providing a
truly national scheme of environment and heritage protection and biodiversity conservation.
The EPBC Act focuses Australian Government interests on the protection of matters of national
environmental significance, with the states and territories having responsibility for matters of state and
local significance.



Heads of agreement on Commonwealth and State roles and responsibilities for the environment
The Australian Government Department of the Environment (the Department) administers
the EPBC Act.

Objectives of the EPBC Act
The objectives of the EPBC Act are to:


provide for the protection of the environment, especially matters of national environmental significance



conserve Australian biodiversity



provide a streamlined national environmental assessment and approvals process



enhance the protection and management of important natural and cultural places



control the international movement of plants and animals (wildlife), wildlife specimens and products made or
derived from wildlife



promote ecologically sustainable development through the conservation and ecologically sustainable use of
natural resources



recognise the role of Indigenous people in the conservation and ecologically sustainable use of Australia's
biodiversity



promote the use of Indigenous peoples' knowledge of biodiversity with the involvement of, and in cooperation
with, the owners of the knowledge.

New matter of national environmental significance - water
trigger
Amendments to the EPBC Act became law on 22 June 2013, making water resources a matter of
national environmental significance, in relation to coal seam gas and large coal mining development.

All EPBC web materials are currently being updated in relation to the new matter of national
environmental significance. Any proponent making a referral should consider all matters protected
under the Act and seek further information from the department if required.
The nine matters of national environmental significance (MNES) are:


world heritage properties



national heritage places



wetlands of international importance (often called 'Ramsar' wetlands after the international treaty under which
such wetlands are listed)



nationally threatened species and ecological communities



migratory species



Commonwealth marine areas



the Great Barrier Reef Marine Park



nuclear actions (including uranium mining)



a water resource, in relation to coal seam gas development and large coal mining development.

The EPBC Act Review
The Independent Review of the Environment Protection and Biodiversity
Conservation Act 1999 (the Review) commenced on 29 October 2019. The Minister
for the Environment appointed Professor Graeme Samuel AC to conduct the Review.
The EPBC Act requires that an independent review be undertaken at least once
every ten years. This review must examine the operation of the Act and the extent to
which its objects have been achieved.
Information about the Review, including the Terms of Reference, is available on the
Review website. This includes information about the extensive consultation that has
occurred, and the thousands of submissions received on the Discussion Paper. This
material has had a direct bearing on the findings of the Review.
The Final Report is due to be completed by the end of October 2020.

The Interim Report
This Interim Report sets out Professor Samuel’s views on the fundamental
inadequacies of the EPBC Act and proposes key reform directions to address them.
It is not an exposition of all problems, nor does it reference in full depth the

comprehensive information—including relevant past reviews—on which the Review
has relied.
The Interim Report is structured around the key problems identified by the Reviewer
and the proposed reforms to address these. Multiple issues with the way the EPBC
Act operates contribute to the ultimate problems observed. The structure of the
Interim Report—with summary points, an executive summary and key points at the
start of each chapter—is intentionally repetitive to enable the reader to understand
the overall message of the Review in as little or as much detail as they choose.

How to have your say
The Review would like to hear the views of stakeholders on the Interim Report and
the key reform directions proposed. What has been missed? How could the
proposed reform directions be improved? Are there fundamental
shortcomings that would require the Reviewer to rethink?
The Review will continue to engage with stakeholders. Given the short time
available, this will be done in a targeted way with the goal of testing and refining key
reform proposals.
All interested parties are invited to visit the Have Your Say website to provide
feedback via a survey. The survey is set out to focus your comments on the key
reform directions proposed in the Interim Report. This is so the Review can quickly
gauge views and target analysis to areas of critical concern. You are encouraged to
complete the survey as early as possible to ensure adequate time for its
consideration. Please refrain from resending material you have already provided to
the Review.
To share your views about the Interim Report, please visit our Have Your
Say website and complete the survey.

Summary points
June 2020
Australia’s natural environment and iconic places are in an overall state of decline
and are under increasing threat. The current environmental trajectory is
unsustainable.

The construct of Australia’s federation means that the management of the
environment is a shared responsibility and jurisdictions need to work effectively
together, and in partnership with the community.
The EPBC Act is ineffective. It does not enable the Commonwealth to play its role in
protecting and conserving environmental matters that are important for the nation. It
is not fit to address current or future environmental challenges.
Fundamental reform of national environmental law is required, and new, legally
enforceable National Environmental Standards should be the foundation. Standards
should be granular and measurable, providing flexibility for development, without
compromising environmental sustainability.
National Environmental Standards should be regulatory instruments. The
Commonwealth should make National Environmental Standards, in consultation with
stakeholders, including the states and territories. The law must require the Standards
to be applied, unless the decision-maker can demonstrate that the public interest
and the national interest is best served otherwise.
Precise, quantitative standards, underpinned by quality data and information, will
support faster and lower-cost assessments and approvals, including the capacity to
automate consideration and approval of low-risk proposals.
The EPBC Act has failed to fulfil its objectives as they relate to Indigenous
Australians. Indigenous Australians’ traditional knowledge and views are not fully
valued in decision-making, and the Act does not meet the aspirations of Traditional
Owners for managing their land. A specific Standard for best practice Indigenous
engagement is needed to ensure that Indigenous Australians that speak for, and
have traditional knowledge of, Country have had the proper opportunity to contribute
to decision-making.
Indigenous Australians seek, and are entitled to expect, stronger national-level
protection of their cultural heritage. The suite of national-level laws that protect
Indigenous cultural heritage in Australia needs comprehensive review. Cultural
heritage protections must work effectively with the development assessment and
approval processes of the EPBC Act.
Duplication exists between the EPBC Act and state and territory regulatory
frameworks for development assessment and approval. Efforts have been made to

harmonise and streamline with the states and territories, but these efforts have not
gone far enough.
The proposed National Environmental Standards provide a clear pathway for greater
devolution. Legally enforceable Standards, transparent accreditation of state and
territory arrangements, and strong assurance are essential to provide community
confidence in devolved arrangements. Greater devolution will deliver more
streamlined regulation for business, while ensuring that environmental outcomes in
the national interest are being achieved.
The community does not trust the EPBC Act to deliver effective protection of the
environment and industry view it as cumbersome, duplicative and slow. Legal review
is used to discover information and object to a decision, rather than to test and
improve decision-making consistent with the law. Reforms should focus on improving
transparency of decision-making to reduce the need to resort to court processes to
discover information. Legal challenges should be limited to matters of outcome, not
process, to reduce litigation that does not have a material impact on the outcome.
Decision-makers, proponents and the community do not have access to the best
available data, information and knowledge. There is no single national source of truth
that people can rely on. This adds cost for business and government, as they collect
and recollect the information they need.
A national ‘supply chain’ of information is required so that the right information is
delivered at the right time to those who need it. A transparent supply chain will build
community confidence that decisions are made on comprehensive information and
knowledge, and that decisions are contributing to intended outcomes.
A quantum shift is required in the quality of information, accessible data and
information available to decision-makers so that decision-makers can
comprehensively consider the environmental, economic, social and cultural factors.
To apply granular standards to decision-making, stakeholders need the capability to
better model the environment, including the probability of outcomes from proposals.
To do this well, investment is required to improve knowledge of how ecosystems
operate and develop the capability to model them.
Given the state of decline of Australia’s environment, restoration is required to
enable future development to be sustainable. Available habitat needs to grow to be
able to support both development and a healthy environment. The EPBC Act should
require proponents to exhaust all reasonable options to avoid or mitigate impacts on

the environment. Where this is not feasible, the remaining impacts of the
development should be offset in a way that restores the environment.
The current collaborative approach to monitoring, compliance, enforcement and
assurance is too weak. Serious enforcement actions are rarely used, indicating a
limited regard for the benefits of using the full force of the law where it is warranted.
When they are issued, penalties are not commensurate with the harm of damaging a
public good of national interest. They do not provide an adequate deterrent.
A strong, independent cop on the beat is required. An independent compliance and
enforcement regulator, that is not subject to actual or implied political direction from
the Commonwealth Minister, should be established. The regulator should be
responsible for monitoring compliance, enforcement and assurance. It should be
properly resourced and have available to it a full toolkit of powers.
The operation of the EPBC Act is ineffective and inefficient. Reform is long overdue.
It is impossible for the Review to satisfy the aspirations of every person with an
interest in the environment or in business development. The proposed reforms
provide a way forward that seeks to build community trust that the national
environmental laws deliver effective protections, while regulating businesses
efficiently. The Act in its current form achieves neither.
The proposed reforms are substantial, but the changes are necessary to set
Australia on a path of ecologically sustainable development. This path will deliver
long-term economic growth, environmental improvement and the effective protection
of Australia’s iconic places and heritage for the benefit of current and future
generations.

Executive Summary
June 2020

Protection of Australia’s environment and iconic
places
Australia’s natural environment and iconic places are in
an overall state of decline and are under increasing

threat. The current environmental trajectory is
unsustainable.
The overwhelming message received by the Review is that Australians care deeply
about our iconic places and unique environment. Protecting and conserving them for
the benefit of current and future generations is important for the nation.
The evidence received by the Review is compelling. Australia’s natural environment
and iconic places are in an overall state of decline and are under increasing threat.
The pressures on the environment are significant—including land-use change,
habitat loss and degradation, and feral animal and invasive plant species. The
impact of climate change on the environment is building, and will exacerbate
pressures, contributing to further decline. Given its current state, the environment is
not sufficiently resilient to withstand these threats. The current environmental
trajectory is unsustainable.

The EPBC Act is ineffective. It does not enable the
Commonwealth to effectively protect environmental matters
that are important for the nation. It is not fit to address current
or future environmental challenges.
The way the EPBC Act operates means that good outcomes for the environment
cannot be achieved under the current laws. Significant efforts are made to assess
and list threatened species. However, once listed, not enough is done to deliver
improved outcomes for them.
In the main, decisions that determine environmental outcomes are made on a
project-by-project basis, and only when impacts exceed a certain size. This means
that cumulative impacts on the environment are not systematically considered, and
the overall result is net environmental decline, rather than protection and
conservation.
The EPBC Act does not facilitate the restoration of the environment. Given the state
of decline of Australia’s environment, restoration to improve the environment is
required to enable future development to be sustainable.
Key threats to the environment are not effectively addressed under the EPBC Act.
There is very limited use of comprehensive plans to adaptively manage the

environment on a landscape or regional scale. Coordinated national action to
address key threats—such as feral animals—are ad hoc, rather than a key national
priority. Addressing the challenge of adapting to climate change is an implied, rather
than a central consideration.

Fundamental reform of national environmental law is
required, and National Environmental Standards should
be the foundation
The EPBC Act has no comprehensive mechanism to describe the environmental
outcomes it is seeking to achieve, or to ensure decisions are made in a way that
contributes to them. Ecologically sustainable development (ESD) should be the
overall outcome the Act seeks to achieve. ESD means that development to meet
today’s needs is undertaken in a way that ensures the environment, natural
resources and heritage are maintained for the benefit of future generations.
Legally enforceable National Environmental Standards should be made to set the
foundations for effective regulation, to ensure that decisions made under the EPBC
Act clearly track towards ESD.
National Environmental Standards should be binding and enforceable regulations.
The Commonwealth should make them, through a formal process set out in the
EPBC Act. Standards should be developed in consultation with Indigenous, science,
environmental and business stakeholders, and the community. Consultation with
states and territories is essential. However, the process cannot be one of negotiated
agreement with rules set at the lowest bar.
National Environmental Standards should prescribe how decisions made contribute
to outcomes for the environment. They should also include the fundamentally
important processes for sound and efficient decision-making. Standards should be
concise, specific and focused on the requisite outcomes, with compliance focused on
attaining the outcome. National Environmental Standards should not be highly
prescriptive, where compliance is achieved by ‘ticking the boxes’ to fulfil a process.
As the centrepiece of regulation, National Environmental Standards should set clear
rules for decision-making. Current arrangements, buried within hundreds of statutory
documents, fail to provide clearly defined and specific rules, and they enable
considerable discretion in decision-making. Instead, the law must require the

Standards to be applied, unless the decision-maker can demonstrate that the public
interest and the national interest is best served otherwise.
National Environmental Standards will clearly demarcate the objectives in managing
the environment, and the outcomes sought. This is important to help the community
know what they can expect from the EPBC Act. It is also important for business, who
seek clear and consistent rules.
Interim Standards are recommended as a first step, to facilitate rapid reform and
streamlining. These Interim Standards will need to define clear limits of impacts to
protect nationally important environmental matters. Ultimately, Standards should be
granular and measurable, and provide clarity as to where and how development can
occur so as not to compromise environmental sustainability. A quantum shift will be
required in the quality of accessible data and information, to increase the granularity
of Standards.
Precise, quantitative Standards, underpinned by quality data and information, will
provide for effective environment protection and biodiversity conservation and
ensure that development is sustainable in the long-term. They will also support faster
and lower-cost assessments and approvals, including the capacity to automate
consideration of low-risk proposals.

The EPBC Act should focus on core Commonwealth
responsibilities
The focus of the EPBC Act should be the Commonwealth’s core responsibilities. The
Act, and the National Environmental Standards that would underpin its operation,
should focus on the places, flora and fauna that the Commonwealth is responsible
for protecting and conserving in the national interest—including World and National
Heritage, Ramsar wetlands, and nationally important species and ecological
communities. Under the Act, these nationally important matters are called ‘Matters of
National Environmental Significance’ or MNES.
Proposals have been made to remove the Commonwealth’s role on regulating water
impacts from coal and coal seam gas, and for nuclear activities. The Review
considers the Commonwealth should maintain an ability to intervene where
developments may result in the ‘irreversible depletion or contamination’ of crossborder water resources. Similarly, for community confidence, the Commonwealth

should retain the capacity to ensure nuclear (radioactive) activities are managed
effectively.
The Review does not support the many proposals received to broaden the
environmental matters dealt with in the EPBC Act. To do so would result in muddled
responsibilities, leading to poor accountability, duplication and inefficiency.
While climate change is a significant and increasing threat to Australia’s
environment, successive Commonwealth Governments have elected to adopt
specific mechanisms and laws to implement their commitments to reduce
greenhouse gas emissions.
The EPBC Act should not duplicate the Commonwealth’s framework for regulating
emissions. It should, however, require that development proposals explicitly consider
the effectiveness of their actions to avoid or mitigate impacts on nationally protected
matters under specified climate change scenarios.
This position is consistent with the foundational intergovernmental agreements. It
was agreed that emissions would be dealt with by national-level strategies and
programs, rather than the EPBC Act. The Review considers there is merit in
mandating proposals required to be assessed and approved under the Act (due to
their impacts on nationally protected matters), to transparently disclose the full
emissions profile of the development.

Planning at the national and regional (landscape) scale is
needed to take action where it matters most and to
support adaptive management
Regional (landscape) plans should be developed that support the management of
threats at the right scale and to set clear rules to facilitate and manage competing
land uses. These plans should prioritise investment in protection, conservation and
restoration to where it is most needed, such as biodiversity hotspots, and where the
environment will most benefit.
Ideally these plans would be developed in conjunction with states and territories.
Where this cooperation is not possible, the Commonwealth should develop its own
plans to manage threats on a landscape-scale, and cumulative impacts on MNES.
The Commonwealth’s regional planning efforts should be focused on those regions
of highest pressure on MNES.

Strategic national plans should be developed for ‘big-ticket’, nationally pervasive
issues such as the management of feral animals or adaptation of the environment to
climate change. These plans should guide the national response and enable action
and investment by all parties to be effectively targeted to where it delivers the
greatest benefit. National-level plans will support a consistent approach to
addressing issues in regional plans or inform activities in areas where there is no
regional plan.

More needs to be done to restore the environment
The operation of the EPBC Act needs to shift from permitting gradual decline, to
halting decline and restoring the environment, so that development can continue in a
sustainable way. Active mechanisms are required to restore areas of degraded or
lost habitat to achieve the net gain for the environment that is needed.
The proposed regional plans are key mechanisms that can set the priorities for
restoration and adaptation and identify where investment will have the best returns
for the environment. The Review has identified opportunities for national leadership
outside the EPBC Act that should be considered. Existing markets, including the
carbon market can be leveraged to help deliver restoration. There are also
opportunities for greater collaboration between governments and the private sector,
to invest in both in the environment directly, and in innovation to bring down the
costs of environmental restoration activities.

National Environmental Standards and national and
regional (landscape) plans will support greater
harmonisation with the states and territories
The construct of Australia’s federation means that the management of Australia’s
environment is a shared responsibility. The Commonwealth and states and territories
need to work effectively together, and in partnership with the community, to manage
Australia’s environment and iconic places well.
Jurisdictions have agreed their respective roles and responsibilities for protecting the
environment, and where possible, they have agreed that they will accommodate
each other’s laws and regulatory systems. This is a sound ambition, but more needs
to be done to realise it.

The National Environmental Standards and improved planning frameworks aim to
support greater cooperation and harmonisation between the Commonwealth, states
and territories. Setting clear, legally enforceable rules means that decisions should
be made consistently, regardless of who makes them, providing a pathway for the
Commonwealth to recognise and accredit the regulatory processes of others. In
pursuing greater harmonisation, the Commonwealth should retain the ability to step
in to make decisions, where it is in the national interest to do so.
National Environmental Standards and national and regional plans will allow the
Commonwealth to step up its focus to achieve nationally important environmental
outcomes. They will also support a shift away from the current transactional focus of
the EPBC Act, that can be duplicative, costly to business and result in little tangible
benefit to the environment.

Indigenous culture and heritage
Indigenous knowledge and views are not fully valued in
decision-making
The Review considers that the EPBC Act is not fulfilling its objectives as they relate
to the role of Indigenous Australians in protecting and conserving biodiversity and
heritage, and promoting the respectful use of their knowledge.
Over the last decade, there has been a significant evolution in the way Indigenous
knowledge, innovations and practices are incorporated into environmental
management, for example through investment in Indigenous Rangers. The EPBC
Act lags well behind leading practice.
Western science is heavily prioritised in the way the EPBC Act operates. Indigenous
knowledge and views are diluted in the formal provision of advice to decisionmakers. This reflects an overall culture of tokenism and symbolism, rather than one
of genuine inclusion of Indigenous Australians.
The operation of the EPBC Act Indigenous Advisory Committee (IAC) exemplifies
the culture of tokenism. The Act does not require the IAC to provide decision-makers
with advice. The IAC is reliant on the Minister inviting its views. This contrasts to
other statutory committees under the Act, which have clearly defined and formal
roles at key points in statutory processes.

The Department has issued guidance on best practice Indigenous engagement. This
sets out expectations for applicants for EPBC Act approval, but it is not required or
enforceable. It is not transparent how the Commonwealth Minister factors in
Indigenous matters in decision-making for EPBC Act assessments.
The proposed National Environmental Standards should include a specific standard
on best practice Indigenous engagement. The purpose of the Standard is to ensure
that Indigenous Australians who speak for and have traditional knowledge of Country
have had the proper opportunity to contribute to decisions made under the EPBC
Act.
The role of the IAC should be substantially recast. The EPBC Act should establish
an Indigenous Knowledge and Engagement Committee, responsible for providing
the Commonwealth Minister with advice on a Standard for Indigenous engagement.
This should include the development and application of the Standard, and ensuring
its effectiveness through monitoring, evaluation and review.

Indigenous Australians seek, and are entitled to expect,
stronger national-level protection of their cultural
heritage
Places of natural and cultural value that are important to the world or Australia can
be recognised and protected by listing them as National Heritage or World Heritage
under the EPBC Act. At the national level, Indigenous cultural heritage is protected
under numerous other Commonwealth laws, including the Aboriginal and Torres
Strait Islander Heritage Protection Act 1984 (ATSIHP Act). The ATSIHP Act can be
used by Aboriginal and Torres Strait Islander people to ask the Commonwealth
Environment Minister to protect an area or object where it is under threat of injury or
desecration and where state or territory law does not provide for effective protection.
Contributions to the Review have highlighted the importance of cultural heritage
issues being dealt with early in a development assessment process. However, under
the ATSIHP Act, the timing of a potential national intervention is late in the
development assessment and approval process.
Indigenous Australians have emphasised to the Review the importance of the
Commonwealth’s ongoing role in Indigenous cultural heritage protection. Because
the states and territories also play a key role in the legal framework for Indigenous

heritage protection, the arrangements of the jurisdictions need to work well together
to avoid duplication or regulatory gaps.
The current laws that protect Indigenous cultural heritage in Australia need
comprehensive review. This review should explicitly consider the role of the EPBC
Act in providing national-level protections. It should also consider how
comprehensive national-level protections are given effect, for example how they
interact with the development assessment and approval and regional planning
processes of the Act.

The EPBC Act does not meet the aspirations of
Traditional Owners for managing their land
The EPBC Act provides the legal framework for the joint management of three
Commonwealth National Parks—Kakadu, Uluṟu-Kata Tjuṯa and Booderee.
Traditional Owners lease their land to the Director of National Parks (DNP), a
statutory position established under the Act. For each of these parks, a joint
management board is established to work in conjunction with the DNP.
The structure of the DNP means that position is ultimately responsible for decisions
made in relation to the management of national parks, and for the effective
management of risks such as those relating to occupational health and safety. Given
this responsibility, the DNP has made decisions contrary to the recommendations of
joint boards or has made a decision when the joint board has been unable to reach a
consensus view. The contributions to the Review from Traditional Owners and the
Land Councils who support them, indicate that the current settings for joint
management fall short of their aspirations for genuine joint decision-making or
indeed sole management.
The first step is to reach consensus on the long-term goals for jointly managed
parks, and the nature of the relationship between Traditional Owners and the
Commonwealth. The policy, institutional and transition arrangements required to
successfully achieve these goals should then be co-designed with Traditional
Owners.

Reforms should be co-designed with Indigenous
Australians

This Review has highlighted significant shortcomings in the way the views,
aspirations, culture, values and knowledge of Indigenous Australians are supported
by the EPBC Act.
The Australian Government has committed to recognising improved outcomes for
Indigenous Australians through enabling co-design and policy implementation with
them. This commitment is reflected in COAG’s commitments in the Partnership
Agreement on Closing the Gap 2019-2029. The proposed Indigenous Knowledge
and Engagement committee should play a key leadership role in the co-design of
reforms.

Legislative complexity
The EPBC Act is complex, its construction is archaic, and it does not meet best practice for
modern regulation. Complex legislation makes it difficult, time-consuming and expensive for
people to understand their legal rights and obligations. This leads to confusion and
inconsistent decision-making, creating unnecessary regulatory burdens for business, and
restricting access to justice.
The policy areas covered by the EPBC Act are inherently complex. The way the different
areas of the Act work together to deliver environmental outcomes is not always clear and
many areas operate in a largely siloed way. There is a heavy reliance on detailed prescriptive
processes that are convoluted and inflexible, meaning engaging with the Act is timeconsuming and costly. This is particularly the case for environmental impact assessment.
Convoluted processes are made more complex by key terminology being poorly defined or
not defined at all.
In the short-term, legislative amendments to the EPBC Act are required to address known
inconsistencies, gaps, and conflicts in the Act. In the longer-term, comprehensive redrafting
of the Act (or a new set of related Acts) is required. This should be done following the
development of the key reforms proposed by this Review. During re-drafting, consideration
should be given to dividing the Act, creating separate pieces of legislation for the key
functional areas of the Act, or along thematic lines. This will ensure that legislation is
developed in a way that supports the desired approach, rather than inadvertently hindering it.

Efficiency
A key criticism of the EPBC Act is that it duplicates state and territory regulatory
frameworks for development assessment and approval. The Review has found that, with a
few exceptions, this is largely true.
There is no systematic way to determine the additional environmental benefits resulting from
the EPBC Act. There are examples where the Act has led to demonstrably different
environmental outcomes than those arising from state and territory processes. While far from

perfect, the EPBC Act requirement for ‘like-for-like’ offsets exceeds those in some
jurisdictions and results in additional or different conditions placed on projects resulting in
better outcomes than would have otherwise been the case.
Frustration rightly arises when Commonwealth regulation does not, or does not tangibly,
correspond to better environmental outcomes, given the additional costs to business of dual
processes.

Efforts made to harmonise and streamline with the states and territories have
not gone far enough
The EPBC Act allows for the accreditation of state and territory laws and management
systems for both assessments and approvals.
Under a bilateral assessment agreement, the Commonwealth retains responsibility for
approvals, based on environmental impact assessments undertaken by the jurisdictions. For
the 5-year period between July 2014 and June 2019, 37% of proposals under the EPBC Act
were assessed (or are still being assessed) through either a bilateral assessment (25%) or
accredited assessment (12%) arrangements with jurisdictions. The proportion of projects
covered by an assessment bilateral agreement is limited, because not all state and territory
processes can deliver an adequate assessment of matters that are protected under the EPBC
Act.
Approval bilateral agreements have never been implemented. Under this type of agreement,
the Commonwealth would devolve its approval decision-making powers to a state or territory
decision-maker. Under the current settings, the mechanism to devolve approval decisions is
inherently fragile. Particularly important amendments are needed to:



enable the Commonwealth to complete an assessment and approval if a state or
territory is unable to
ensure agreements can endure minor amendments to state and territory settings, rather
than requiring the bilateral agreement to be remade (and consequently be subject to
disallowance by the Australian Parliament on each occasion).

These and other necessary amendments have failed to garner support in the Australian
Parliament. In 2015 the Parliament did not support these amendments, in response to
significant community concerns about the ability of states and territories to uphold the
national interest when applying discretion in approval decisions.

Legally enforceable National Environmental Standards provide a clear
pathway for greater devolution
The foundational intergovernmental agreements on the environment envisaged that
jurisdictions would accommodate their respective responsibilities in each other’s laws and
regulatory systems, where possible. This is a sound ambition, and one that governments
should continue to pursue.
The National Environmental Standards proposed by the Review would provide a legally
binding mechanism to provide confidence to support greater devolution. Accrediting an

alternative regulator would be on an ‘opt-in’ basis, and they would need to demonstrate that
their system can achieve the National Environmental Standard. This may require states and
territories to adapt their regulations to meet National Environmental Standards and to satisfy
accreditation requirements.
The proposed devolution model involves 5 key steps:
1. National Environmental Standards—to set the benchmark for protecting the
environment in the national interest and provide the ability to measure the outcomes
of decisions.
2. State or territory or other suitable authority to demonstrate that their systems meet
National Environmental Standards—this element includes a formal check to give
confidence that arrangements are sound.
3. Formal accreditation by the Commonwealth Minister—this element is intended to
provide accountability and legal certainty, and the Commonwealth Minister should
seek the advice of the proposed Ecologically Sustainable Development Committee
prior to an accreditation decision.
4. A transparent assurance framework—this element provides confidence that parties are
implementing the processes and policies as agreed. It should include the mechanisms
for the Commonwealth to step in when it is in the national interest to do so.
5. Regular review and adaptive management—this ensures decision-making contributes
to the objectives established in the Standards.
Pursuing greater devolution does not mean that the Commonwealth ‘gets out of the business’
of environmental protection and biodiversity conservation. Rather, the reform directions
proposed would result in a shift with a greater focus on accrediting and providing assurance
oversight of the activities of other regulators, and in ensuring national interest environmental
outcomes are being achieved.

Commonwealth-led assessments and approvals should be further streamlined
The Commonwealth should retain its capability to assess and approve projects.
Commonwealth assessments and approvals will be required where:






accredited arrangements are not in place or cannot be used
at the request of a jurisdiction
when the Commonwealth exercises its ability to step in on national interest grounds
when the activity occurs on Commonwealth land, or
when the activity is undertaken by a Commonwealth agency outside a state's
jurisdiction.

The Review has identified opportunities to streamline environmental impact assessments and
approvals conducted by the Commonwealth. The most significant gains will be realised by
fundamental changes to the way the EPBC Act works. Reform proposals including the
development of National Environmental Standards and regional plans, and improvements in
the data, information and regulatory systems discussed further in this report are central to
improving the quality and efficiency of Commonwealth-led processes.
Streamlining the assessment pathways available under the EPBC Act will reduce the
complexity of and efficiencies in the current process. The first step in all assessment

pathways is known as ‘referral’, where the decision-maker determines whether a proposal
requires more detailed assessment. For proposals where the need for detailed assessment and
the relevant environmental matters are obvious, the referral creates an additional, pointless
step in the process.
For other proposals, the lack of clarity on the requirements of the EPBC Act means that
proponents refer proposals for legal certainty. More than half of all referrals result in a
decision that detailed assessment and approval is not required, or not required so long as it is
carried out in a particular manner. National Environmental Standards and regional plans will
provide clarity on impacts that are acceptable, and those which will require assessment and
approval, enabling the referral step to be avoided.

Other Commonwealth environmental management laws interact with the
EPBC Act
The EPBC Act operates in a way that seeks to recognise other environmental regulatory and
management frameworks, including the management of Commonwealth fisheries, Regional
Forest Agreements (RFAs) and offshore petroleum activities. The interplay between the Act
and these other frameworks is often more onerous than it needs to be.
The Australian Fisheries Management Authority (AFMA) is responsible for the day-to-day
management and compliance of Commonwealth fisheries. Assessments under the EPBC Act
are conducted on the environmental performance of all export fisheries and all
Commonwealth-managed fisheries to ensure that fisheries are managed in an ecologically
sustainable way. There are opportunities to streamline the multiple assessment and permitting
processes needed to undertake commercial fishing operations in Commonwealth waters or
jointly managed fisheries. Given the maturity of the fisheries management framework
administered by AFMA, and the improvement in environmental outcomes that have resulted,
the Review is confident that further streamlining can be achieved while maintaining
assurance in the outcomes.
An RFA is a regional plan, agreed between a state and the Commonwealth for management
of native forests. RFAs balance economic, social and environmental demands on forests and
seek to deliver ecologically sustainable forest management, certainty of resource access for
the forest industry and protection of native forests as part of Australia’s national reserve
system. The EPBC Act recognises the Regional Forest Agreements Act 2002 (RFA Act), and
EPBC Act assessment and approvals are not required for forestry activities conducted in
accordance with an RFA (except where forestry operations are in a World Heritage property
or a Ramsar wetland).
During the course of this Review, the Federal Court found that an operator had breached the
terms of an RFA and should therefore be subject to the ordinary controlling provisions of the
EPBC Act. Legal ambiguities in the relationship between EPBC Act and the RFA Act should
be clarified, so that the Commonwealth’s interests in protecting the environment interact with
the RFA framework in a streamlined way.

Increase the efficiency of the regulation of wildlife trade
The EPBC Act gives effect to Australia’s obligations as a member of the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES), including the

international movement of wildlife specimens. The requirements of the Act exceed
Australia’s obligations under CITES. Aspects of wildlife trade provisions in the Act result in
administrative process and costs for individuals, business and government, while affording no
additional protection to endangered species. The Act should be amended to align its
requirements with CITES and to provide for a more efficient permitting process.

Trust in the EPBC Act
The community and industry distrust the EPBC Act, and there is merit in
their concerns
The community and industry do not trust the EPBC Act and the regulatory system that
underpins its implementation.
A dominant theme in the 30,000 contributions received by the Review is that many in the
community do not trust the EPBC Act to deliver for the environment. Limited access to
information about decisions and the lack of opportunity to substantively engage in decisionmaking under the Act further erodes trust.
The EPBC Act and its processes focus on the provision of environmental information, yet the
Commonwealth Minister can and should consider social and economic factors when making
an approval decision. The community can’t see how these factors are weighed in EPBC Act
decisions. Under the current arrangements, this leads to concern that the environment loses
out to other considerations as proponents have undue influence on decision-makers.
The EPBC Act is also not trusted by industry. They generally view it as cumbersome,
pointing to duplication, slow decision-making, and legal challenges being used as a tool to
delay projects and drive up costs for business (often called ‘lawfare’).
An underlying theme of industry distrust in the EPBC Act relates to perceived duplication
with state and territory processes and the length of time it takes to receive an approval. On
average, complex resource sector projects can take nearly 3 years, or 1,013 days to assess and
approve, and this is too long. Recent provision of additional resources has improved on-time
approval decisions from 19% to 87% of key decisions made on time.
Lengthy assessment and approval processes are not all the result of a slow Commonwealth
regulator. On average, the process is under the management of the proponent for more than
three quarters of the total assessment time, indicative of the time taken to navigate current
requirements and collect the necessary information for assessment documentation. For
business, time is money. Delays, regardless of when they occur, can result in significant
additional costs, particularly on large projects.

Legal standing and review
The Review has received highly conflicting evidence and viewpoints about the appeal
mechanisms under the EPBC Act. Where concerns arise about environmental outcomes
associated with a decision, public focus turns to challenging high profile decisions. Legal
review is used to discover information and object to a decision, rather than its proper purpose

to test and improve decision-making consistent with the law. Industry is very concerned
about the delay to projects that can arise from politically-motivated legal challenges.
The public discourse on legal challenges is focused on large projects, with considerable
economic benefits that are in highly valued environmental areas. Pro-development groups
argue that the extended standing provisions (standing beyond a person directly affected by a
decision) should be removed from the Act.
The Review is not yet convinced that extended standing should be curtailed. Broad standing
remains an important feature of environmental legislation, particularly given the presence of
collective harm resulting from damage to environmental or heritage values. The evidence
suggests that standing has not been interpreted broadly by the courts. The courts have the
capacity to deal with baseless or vexatious litigation and litigation with no reasonable
prospect of success can be dismissed in the first instance. It may though be beneficial for the
EPBC Act to require an applicant seeking to rely on the extended standing provisions to
demonstrate that they have an arguable case, or that the case raises matters of exceptional
public importance before the matter can proceed.
In a mature regulatory framework, judicial and merits review operate in concert. Judicial
review helps ensure legal processes are followed, complemented by merits review to ensure
decisions are meeting the intent of the legislation, not simply following processes.
Full merits review is not advised. Opening decisions on appeal or review to the admission of
new documentation or materials for consideration delays decisions without necessarily
improving outcomes. It also promotes forum shopping.
Reforms to the EPBC Act should focus on improving transparency of decision-making, to
reduce the need to resort to court processes to discover information. Legal challenges should
be limited to matters of outcome, not process, to reduce litigation that does not have a
material impact on the outcome.
Adjustments to legal review provisions should be made to provide for limited merits review
‘on the papers’. This form of review limits the considerations to those matters that were
raised and maintained by the applicant during the due course of the regulatory decision or
matters arising from a demonstrable material change in circumstances.

Transparent independent advice can improve trust in the EPBC Act
Low levels of trust are an underlying driver behind calls for independent institutions to be
established to make decisions under the EPBC Act. This solution is not supported by the
Review. It is entirely appropriate that elected representatives (and their delegates) make
decisions that require competing values to be weighed and competing national objectives to
be balanced.
Community confidence and trust in the process could be enhanced by the provision of
transparent, independent advice on the adequacy of information provided to a decisionmaker.

The statutory advisory committee structures in the EPBC Act should be recast. An
Ecologically Sustainable Development (ESD) Committee should be established, comprising
an independent chair and the chairs of these committees:







Information and Knowledge (to advise on science, social impacts, economics and
traditional knowledge)
Indigenous Knowledge and Engagement (to advise on the co-design of reforms and
the National Environmental Standard for Indigenous engagement)
Threatened Species Science (to advise on the status of threatened species and
ecological communities and actions needed to improve their condition in regional
recovery plans)
Australian Heritage Council (as established under the Australian Heritage Council
Act 2003—to advise on heritage matters)
A committee with water resources expertise (to advise on the impacts of projects
subject to the water trigger).

The ESD Committee should provide transparent advice to the Minister to inform decisions on
the making of National Environmental Standards, regional plans, and the accreditation of
arrangements for devolving decision-making. The Commonwealth Minister could ask for
their advice on other decisions, where they had relevant expertise.

Data, information and systems
Decision-makers, proponents and the community do not have access to the best available
data, information and science. This results in sub-optimal decision-making, inefficiency and
additional cost for business, and poor transparency to the community. The Department’s
systems for information analysis and sharing are antiquated. Cases cannot be managed
effectively across the full lifecycle of a project, and the user experience is clunky and
cumbersome for both proponents and members of the community interested in a project.
The collection of data and information is fragmented and disparate. There is no single
national source of truth that people can rely on. This adds cost for business and government,
as they collect and recollect the information they need. It also results in lower community
trust in the process, as they question the quality of information on which decisions are made,
and the outcomes that result from them.
A national ‘supply chain’ of information is required so that the right information is delivered
at the right time to those who need it. This supply chain should be an easily accessible ‘single
source of truth’ on which the public, proponents and governments can rely. A custodian for
the national environmental information supply chain is needed, and the Commonwealth
should clearly assign responsibility for national level leadership and coordination. Adequate
resources should be provided to develop the systems and capability that are needed to deliver
the evidence base for Australia’s national system of environmental management. The recent
financial commitment from the Australian Government and the Western Australian
Government to the collaborative Digital Environmental Assessment Program is a good first
step in this direction. The program will deliver a single online portal for assessments and
biodiversity databases.

In the short-term, the granularity of National Environmental Standards is limited by the
information available to define and apply them to decision-making. A quantum shift in the
quality of information is required to transform standards from qualitative indicators of
outcomes to quantified measures of outcomes. To apply granular standards to decisionmaking, governments need the capability to model the environment, including the probability
of outcomes from proposals. To do this well, investment is required to improve knowledge of
how ecosystems operate and to develop the capability to model them. This requires a
complete overhaul of the systems to enable improved information to be captured and
incorporated into decision-making.

Monitoring, evaluation and reporting
There is no effective framework to support a comprehensive, data-based evaluation of the
EPBC Act, its effectiveness in achieving intended outcomes, and the efficiency of
implementation activities. The Act includes some requirements for monitoring and reporting.
These are not comprehensive, and follow-through is largely focused on bare minimum
administrative reporting, rather than genuine monitoring and evaluation of outcomes to learn
lessons, adapt and improve.
The development of a coherent framework to monitor and evaluate the effectiveness of the
EPBC Act in achieving its outcomes and the efficiency of its implementation is needed. Key
reforms proposed by this Review, particularly the establishment of National Environmental
Standards and regional plans, provide a solid foundation for the development of a monitoring
and evaluation framework for the Act as a whole. The framework must be backed in by
commitment to its implementation.
The national State of the Environment (SoE) report is the established mechanism that seeks to
‘tell the national story’ on Australia’s system of environmental management. While providing
an important point in time overview, the report is an amalgam of insights and information,
and does not generate a consistent data series across reports. It lacks a clear purpose and
intent. There is no feedback loop, and as a nation there is no requirement to stop, review, and
where necessary change course.
A revamp of SoE reporting is required. The national SoE report should examine the state and
trends of Australia’s environment, and the underlying drivers of these trends, including
interventions that have been made. National environmental economic accounts will be a
useful tool for tracking Australia’s progress to achieve ESD. The SoE report should provide
an outlook and the government should be required to formally respond, identifying priority
areas for action, and the levers that will be used to act.
Efforts to finalise the development of these accounts should be accelerated, so that in time
they can be a core input to SoE reporting.

Restoration
Given the state of decline of Australia’s environment, restoration and adaptation are required
to enable future development to be sustainable. Available habitat needs to grow to be able to
support both development and a healthy environment.

Environmental offsets do not offset the impacts of developments
Under the current arrangements, as a condition of approval, developers can be required to
protect areas similar to that which has been destroyed or damaged. This is known as an
environmental offset.
Environmental offsets are often poorly designed and implemented, delivering an overall net
loss for the environment. The stated intent of the offsets policy is to encourage proponents to
exhaust reasonable options to avoid or mitigate impacts. In practice, offsets have become the
default negotiating position, and a standard condition of approval, rather than only used to
address residual impacts.
Offsets do not offset the impact of development, and overall there is a net loss of habitat.
Proponents are permitted to clear habitat in return for protecting other areas of the same
habitat from future development. It is generally not clear if the area set aside for the offset is
at risk from future development.
Offsets need to include a greater focus on restoration and should be enshrined in the law. The
EPBC Act should require that offsets only be considered when options to avoid and then
mitigate impacts have been demonstrably exhausted. Where applied, offsets should deliver
genuine restoration, avoiding a net loss of habitat.
There is an opportunity to incentivise early investment in restoration. If offsets were to be
supported with greater certainty under the EPBC Act, then this could be the catalyst for a
market response. Proponents are generally not in the business of managing habitats as their
core business. There are, however, expert land managers and specialist project managers who
deliver these services. The right policy and legal settings would provide certainty for these
players to invest in landscapes, confident that proponents will be in the market to purchase
offsets based on these investments down the track.

There are opportunities for restoration beyond the EPBC Act
There are opportunities beyond the EPBC Act that should be explored to accelerate
investment in restoration.
The carbon market, which already delivers restoration, could be better leveraged to deliver
improved biodiversity outcomes. The Australian Government has recently agreed to carbon
market reforms that will increase the competitiveness of carbon-farming when compared to
other land uses. More could be done if credit for biodiversity outcomes could be ‘stacked’ on
top of carbon credits, with one area of land delivering both carbon and biodiversity outcomes.
There is an opportunity to provide the policy settings to better leverage private interest in
investing in the environment as well as drive down the cost of restoration. Globally, there is
growing interest from the philanthropic and private sectors to invest in a way that improves
environmental outcomes. A biodiversity market is one destination for this capital, another is
co-investment to bring down the cost of environmental restoration, growing the habitat
available to support healthy systems. The merits of the application of these types of models
for investing in environmental improvement will be further explored prior to the finalisation
of the Review.

Compliance, enforcement and assurance
Monitoring, compliance, enforcement and assurance under the EPBC Act is
ineffective
There has been limited activity to enforce the EPBC Act over the 20-year period it has been
in effect, and the transparency of what has been done is low.
While the Department has improved its regulatory compliance and enforcement functions in
recent years, it still relies on a collaborative approach to compliance and enforcement. This is
too weak.
Serious enforcement actions are rarely used, indicating a limited regard for the benefits of
using the full force of the law where it is warranted. When issued, penalties are not
commensurate with the harm of damaging a public good of national interest. Since 2010, a
total of 22 infringements have been issued for breaches of conditions of approval, with total
fines less than $230,000. By way of contrast, individual local governments frequently issue
more than this amount in paid parking fines annually.
The compliance and enforcement powers in the EPBC Act are outdated. Powers are
restrictive and can only be applied in a piecemeal way across different parts of the Act due to
the way it is constructed. The complexity of the legislation, impenetrable terminology and the
infrequency with which many interact with the law, make both voluntary compliance and the
pursuit of enforcement action difficult.

A strong, independent cop on the beat for monitoring, compliance and
enforcement is required
An independent compliance and enforcement regulator that is not subject to actual or implied
direction from the Commonwealth Minister should be established. The regulator should be
responsible for monitoring compliance, enforcement, monitoring and assurance. It should be
properly resourced and have available to it a full toolkit of powers.
Penalties and other remedies for non-compliance and breaches of the EPBC Act and the
National Environmental Standards need to be adequate to ensure that compliance is regarded
as mandatory not optional. The costs of non-compliance should not be regarded as simply a
cost of doing business.
The Commonwealth Minister must retain responsibility for setting the rules (including
making decisions and setting conditions for development approvals), but the regulator should
be responsible for enforcing them.
The compliance and enforcement regulator must have a clear and strong regulatory stance. It
remains important to be proportional, and to work with people where inadvertent noncompliance has occurred. However, the regulator needs to establish a culture that does not
shy from firm action where needed.
An independent compliance and enforcement regulator will build public trust in the ability of
the law to deliver environmental outcomes and that breaches of the law will be fairly,

proactively and transparently managed. Strong compliance and enforcement activities protect
the integrity of most of the regulated community—who spend time and money to comply
with the law—with those who break the rules facing appropriate consequences.

Devolved decision-making needs strong assurance
The Review proposes reforms that will support greater devolution in decision-making. Clear,
legally enforceable National Environmental Standards combined with strong assurance are
essential to community confidence in these arrangements. The independent compliance and
enforcement regulator should play a key role in providing assurance of devolved
arrangements.
This will require a focus on oversight of these devolved and strategic arrangements, including
auditing the performance of devolved decision-makers. The devolved decision-maker should
remain primarily responsible for project-level monitoring, compliance, enforcement and
assurance, and transparently report actions taken. The Commonwealth should also retain the
ability to intervene in project-level compliance and enforcement, where egregious breaches
are not being effectively enforced by the state or territory regulator.

The reform pathway
The EPBC Act is ineffective, and reform is long overdue. Past attempts at reform have been
largely unsuccessful. Commitment to a clear pathway for reform is required. The reform
agenda proposed is not one to ‘set and forget’. Settings should be monitored and evaluated,
and the path forward adjusted as lessons are learnt and new information and ways of doing
things emerge.
Effective administration of a regulatory system is not cost free. The reforms proposed seek to
improve the overall efficiency of the system. It is important to consider how to best fund the
implementation of a reformed system, including the fair costs that should be recovered from
proponents. In principle, government should pay for elements that are substantially public
benefits (for example, the development of standards), while business should pay for those
elements of the regulatory system required because they derive private benefits by impacting
the environment (for example, approvals and monitoring, compliance and enforcement).
There are elements of the regulatory system that have mixed benefits where costs should be
shared (for example, data and information).
Immediate steps to start reform should be taken. In the first instance, amendments should be
made to:




fix duplication, inconsistencies, gaps and conflicts
enable National Environmental Standards to be made
improve the durability of the settings for devolved decision-making.

Interim National Environmental Standards should be made, to set clear rules for decisionmaking and to support greater devolution in decision-making.
Similarly, in the short-term, the conversation should focus on delivering complex reforms and
the mechanisms to underpin continuous improvement so that the policy development and

implementation plans can be finalised and resourcing commitments made. These reforms
include:









reforms to establish the framework for monitoring, reporting and evaluating the
performance of the EPBC Act, with a key focus on the arrangements for National
Environmental Standards
starting the conversation with the states and territories about state and territory-led
regional planning priorities and priorities for strategic national plans
committing to sustained engagement with Indigenous Australians, to co-design
reforms that are important to them—the culturally respectful use of their knowledge,
effective national protections for their culture and heritage, and working with them to
meet their aspirations to manage their land in partnership with the Commonwealth
appointing a national data and information custodian, responsible for delivering an
information supply chain and overhauling the systems needed to capture value from
the supply chain
establishing the mechanisms to better leverage investment, to deliver the scale of
restoration required for future development in Australia to be sustainable.

Once the policy direction is settled, and key initiatives are underway, the final phase of
reform should involve complete legislative overhaul to establish the remaining elements of
reform and to focus on implementing the reformed system.
The proposed reforms seek to build community trust that the national environmental laws
deliver effective protections and regulate businesses efficiently. It is impossible for the
Review to satisfy the aspirations of every person with an interest in the environment or in
business development. Rather, the Review has attempted to provide a way forward, to ensure
effective environment protection and biodiversity conservation and efficient regulation of
business. The EPBC Act in its current form achieves neither.
The proposed reforms are substantial, but the changes are necessary to set Australia on a path
of ESD. This path will deliver long-term economic growth, environmental improvement and
the effective protection of Australia’s iconic places and heritage for the benefit of current and
future generations.

1.4 - Proposed key reform directions
June 2020

1.4.1 - The EPBC Act should focus on Commonwealth
responsibilities
The Review has received a wide range of views on the MNES that should be
included in the EPBC Act (see Box 3). Many, including scientific stakeholders and
environmental non-government organisations (ENGOs) express a view that triggers

should be more expansive, extending the reach of the Commonwealth to deliver
greater environmental protections. Others, particularly industry groups and
advocates of streamlined and efficient regulation, argue that current triggers result in
duplication with other regulators and should be removed (see Chapter 4).
Box 3 Stakeholder suggestions for changes to matters of national
environmental significance21
Ecosystems, biodiversity and habitat—National Reserve System (national parks,
marine protected areas, covenanted private lands and Indigenous Protected Areas);
vulnerable ecological communities: ecosystems of national importance; areas of
outstanding biodiversity value (e.g. climate refuges, biodiversity hotspots, critical
habitats); wetlands of national significance and native vegetation.
Threats—Key threatening processes (e.g. significant land clearing, invasive species
or disaster-related impacts).
Cultural—Mechanisms for including Indigenous values, priorities and places, or
entities of particular significance and concern (e.g. species, populations, ecological
communities, ecosystems, stories, songlines); tangible and intangible cultural
heritage.
Climate Change—Significant greenhouse gas emissions; protection of the
environment from climate change impacts (see section 1.4.1).
Water—Significant water resources (including surface and groundwater, rivers,
wetlands, aquifers and their associated values); an expanded water trigger beyond
coal seam gas and large coal mining; nationally significant river systems; ground
water dependent ecosystems. Other stakeholders suggest removing or reducing the
scope of the water trigger to remove duplication with state and territory regulations.
Nuclear—Expand limitations contained in s140A of the EPBC Act on approval of
certain nuclear installations to include all uranium mining and milling actions. Other
stakeholders suggest reducing the scope of the nuclear trigger to remove duplication
with state, territory and other Commonwealth regulations.
Contributions to the Review have suggested that the EPBC Act should be expanded
to include a climate trigger, which would seek to solve 2 apparent problems. The first
view presented is that Australia’s current emissions reduction policy settings are
insufficient to meet our international commitments and more needs to be done.

Advocates for a climate trigger suggest it would contribute to reducing Australia’s
emissions profile by reducing land clearing and regulating projects with large
emission profiles. Successive Australian Governments have elected to adopt specific
policy mechanisms to implement their commitments to reduce emissions. The
Review agrees that these mechanisms, not the Act, are the appropriate vehicle for
addressing greenhouse gas emissions. The Review considers there is merit in
mandating proposals required to be assessed and approved under the Act (due to
their impacts on nationally protected matters) to transparently disclose the full
emissions profile of the development.
The second view is that the EPBC Act does not effectively support adaptive
management that uses best available climate modelling and scenario forecasting to
ensure the actions we take to protect matters are effective in a climate-changed
world.
The EPBC Act should, however, require that development proposals explicitly
consider the effectiveness of their actions to avoid or mitigate impacts on nationally
protected matters under specified climate change scenarios. Many of the
suggestions about the Commonwealth taking on a broader role reflect a lack of trust
that states and territories will manage these elements well. The Review does not
agree with suggestions that the environmental matters the Act deals with should be
broadened. The remit of the Act should not be expanded to cover environmental
matters that are state and territory responsibilities. To do so would result in muddled
responsibilities, further duplication and inefficiency. Unclear responsibilities mean
that the community is less able to hold governments to account.
The EPBC Act should focus on the places, flora and fauna that the Commonwealth
is responsible for protecting and conserving in the national interest. This includes
World and National Heritage, internationally important wetlands, migratory species
and threatened species and ecological communities, as well as the environment of
Commonwealth areas and actions by the Commonwealth.
The Review considers that the Commonwealth must maintain the ability to intervene
where a project may result in the ‘irreversible depletion or contamination’ of crossborder water resources. Similarly, for community confidence, the Commonwealth
should retain the capacity to ensure radioactive activities are managed effectively
(see Chapter 4).

1.4.2 - The EPBC Act should apply and deliver
ecologically sustainable development
The objects of the EPBC Act are sufficiently broad to enable the Commonwealth to
fulfil its role. The range of views on the objects of the Act received by the Review
span from full support to a complete revamp. The broadness of the objects has been
applauded for flexibility, criticised for carrying little clout and being ‘uninspiring and
perfunctory’22.
The Review considers that amending the objects of the EPBC Act will not ‘provide
more clout’ or deliver better outcomes unless other issues that diminish the
effectiveness of the Act to protect the environment are addressed.
A fundamental shortcoming in the EPBC Act is that it does not clearly outline the
outcomes it aims to achieve. Ecologically sustainable development (ESD) should
remain the overall outcome that the Act seeks to achieve. To do this, the concept
needs to be hardwired into the Act and the basis of the operation of the Act. This
means that:



the Act must require the Environment Minister to apply and deliver ESD,
rather than just consider it
decisions must be based on a comprehensive assessment of ESD, including
transparent environmental, social, economic and cultural information
(see Chapter 6).

Ideally, achieving ESD is a systems-based outcome rather than the outcome of
every decision made. To support further development, the system needs flexibility to
balance out impacts across landscapes space and timescales. This can be best
achieved by adopting a regional planning approach.
To deliver ESD, the EPBC Act should support a focus on protecting (avoiding
impact), conserving (minimising impact) and restoring the environment. Given the
state of decline of Australia’s environment, restoration is required to enable future
development to be sustainable.
Key mechanisms are required to support restoration including regional plans to
identify priorities (see 1.4.3) and investment in restoration through markets and direct
investments (see Chapter 7).

1.4.3 - Legally enforceable National Environmental
Standards should be the foundation for effective
regulation

National Environmental Standards
Legally enforceable National Environmental Standards (in the form of a regulatory
instrument) are required to underpin the effective operation of the EPBC Act. The
law must require that these Standards are applied, unless the decision-maker can
demonstrate that the public interest and the national interest is best served
otherwise.
National Environmental Standards serve 2 fundamental purposes: to improve the
effectiveness and the efficiency of Australia’s national environmental law. Strong,
clear and nationally consistent Standards will improve outcomes for Australia’s
biodiversity and heritage, and ensure development is ecologically sustainable over
the long-term. Improved certainty for all stakeholders will lead to a more efficient,
accessible and transparent regulatory system, and enable faster and lower cost
development assessments and approvals (see Chapter 4).
Biodiversity and environmental protection standards are increasingly used
internationally, including to set sustainability targets for internationally traded
commodities such as coffee, banana, cocoa and cotton23. There is strong support for
National Environmental Standards amongst submitters—including the 10 Deserts
Project24, Australian Conservation Foundation25, the Business Council of Australia26,
the Minerals Council of Australia27, the Wentworth Group of Concerned
Scientists28 and the Western Australian Government29.
The suite of National Environmental Standards should set the requirements for
decision-making to deliver outcomes for the environment and clearly define the
fundamental processes that ensure sound and effective decision-making. As a
starting point, the suite of National Environmental Standards should include
requirements relating to:




ecologically sustainable development
matters of national environmental significance
transparent processes and robust decisions, including:
o judicial review

community consultation
adequate assessment of impacts—including climate change impacts—
on MNES
o emissions-profile disclosure
Indigenous engagement and involvement in environmental decision-making
monitoring, compliance and enforcement
data and information
environmental monitoring and evaluation of outcomes
restoration and recovery
wildlife permits and trade.
o
o








The development of National Environmental Standards
The process for making National Environmental Standards should be set out in the
EPBC Act. The Act should include requirements for regular monitoring and reporting,
and periodic review and amendment as required, so that Standards remain
contemporary and effectively deliver environmental outcomes.
The Environment Minister should set the National Environmental Standards. It
cannot be a process of negotiation with the states and territories that ends in
agreement on a ‘lowest common denominator’.
Standards should be developed in consultation with science, Indigenous,
environmental and business stakeholders, and the community. Although consultation
with states and territories is essential, the process cannot be one of negotiated
agreement between governments, with rules set at the lowest bar. It is important that
this process not be unnecessarily drawn out or arduous. Stakeholders from these
key groups should come together at an early stage to work on developing the suite
of Standards, building on the constructive contributions that have already been
provided to the Review.
Interim Standards are recommended as a first step, to facilitate rapid reform and
streamlining. These Interim Standards will need to set out environmental outcomes
in terms of clear limits that define acceptable impacts on nationally important
environmental matters. They can and should evolve as soon as practicable into more
specific, definitive and data-based Standards as information improves. As granularity
in Standards is improved, more precise Standards will provide increased certainty for
all stakeholders. Improvements in Standards will drive faster and lower-cost
development assessments and approvals.
Ultimately, Standards should be granular and measurable—with targets that specify
the intended outcomes—but without being overly prescriptive. This will provide

flexibility without compromising the environment. A key problem with the
administration of the current EPBC Act is that rules are buried in thousands of pages
of hundreds of statutory documents that collectively fail to provide clear and specific
guidance for decision-making.
A granular Standard for threatened species should be expressed in quantitative
measures to support recovery over a specific time frame. Measures such as
population size and trends, and the area and quality of habitat available across a
landscape type (i.e. population numbers, hectares, threat management and years)
should be developed. In time, and with better information and the capability to model
ecosystem outcomes, these Standards could shift to measures of probable
outcomes for species (such as the likelihood of survival or recovery).
The specification of standards for pollutants under the National Environment
Protection (Ambient Air Quality) Measure, is an example of a granular standard that
has been adopted across Australia.
In the short-term, the granularity of National Environmental Standards is limited by
the information available to define them with certainty and effectively apply them to
decision-making. A quantum shift will be required in the quality of accessible data
and information to increase the granularity of Standards (see Chapter 6).
The Commonwealth has made past attempts to define some standards for the EPBC
Act30. These attempts focused on clarifying important processes that were already
set out in the Act and provide a useful foundation to build on in developing the full
suite of National Environmental Standards. A key shortcoming of these is the
absence of any clear articulation of the intended outcomes for, and acceptable
impacts on, MNES. As a priority, an Interim Standard for MNESis needed to address
ongoing environmental decline and to provide clear, consistent rules for decisionmaking.
A prototype Standard for MNES is provided in Appendix 1. An extract from this
prototype is set out in Table 1. The prototype is a starting point to stimulate
discussion. The Review acknowledges that further work is needed to test and refine
the Standard. It is based on key principles such as prevention of environmental harm
and non-regression, and has been developed using existing policy documents and
legal requirements. The prototype shows that an Interim National Environmental
Standard for MNES could be developed quickly and would immediately provide
greater clarity and consistency for decision-making.

Table 1 - Example of prototype Standard for MNES
Matter

World and National
Heritage

Prototype standard
 No development incursion into a World or National Heritage
area, unless it promotes the management and values of the
property or place.
 Actions must not cause or contribute to a detrimental change
to the World or National Heritage values of a property or
place.
 Management arrangements must ensure World and National
Heritage values are protected and conserved.
For vulnerable species:



No net loss for vulnerable species habitat.
Actions must manage onsite impacts and threats, where these
are not managed through alternative frameworks.

For endangered species and communities:




Threatened species
and communities

No net loss for endangered species habitat and ecological
community distribution.
No detrimental change to the listed critical habitat of a species
or ecological community.
Actions must manage onsite impacts and threats, where these
are not managed through alternative frameworks.

For critically endangered species and communities:




Actions must deliver a net gain for critically endangered
species habitat and ecological community distribution.
No detrimental change to listed critical habitat of a species or
ecological community.
Actions must manage onsite impacts and threats, where these
are not managed through alternative frameworks.

Additional requirements in Commonwealth areas:


Actions must not kill, injure or take a listed threatened species
or ecological community, except where an EPBC Act permit is
issued.

Note: See Appendix 1 for further details.

1.4.4 - Greater focus on adaptive planning required to
deliver environmental outcomes
Adaptive regional planning approaches that reflect National
Environmental Standards
To support decision-making, and to encourage greater cooperation between
jurisdictions, the Commonwealth should adopt adaptive regional planning
approaches that reflect National Environmental Standards.
Regional plans would take into account cumulative impacts, key threats and build
environmental resilience in a changing climate by addressing cumulative risks at the
landscape scale. Managing these threats to MNES at the regional scale will have
flow-on benefits for more common species and biodiversity more broadly.
Regional plans should be developed that support the management of threats at the
right scale, and to set clear rules to manage competing land uses. These plans
should prioritise investment in protection, conservation and restoration to where it is
most needed, and where the environment will most benefit.
Ideally, these plans would be developed in conjunction with states and territories and
community organisations. However, where this is not possible, the Commonwealth
should develop its own plans to manage threats and cumulative impacts on MNES.
The regional planning efforts should be focused on those regions of highest pressure
on MNES.
Three regional planning tools are proposed:
1. Regional recovery plans—developed by the Commonwealth for MNES
2. Bioregional plans—developed collaboratively between the Commonwealth
and state and territory governments.
3. Strategic assessments—developed at the request of a proponent, in
partnership with the Commonwealth and the relevant state or territory
government.

Commonwealth-led regional recovery plans
A shift is required from recovery planning for an individual listed species or
community, to the landscape scale with a focus on biodiversity conservation
outcomes for listed threatened species and ecological communities. This drives
efficiency, because many listed species in a region rely on the same habitat and

suffer from the same threats. New listings in a region can be more easily
incorporated, reducing the need for individual plans. Such landscape scale planning
would also have benefits for more common species and contribute better to arresting
the overall decline of the environment. Initial focus should be on Australia’s unique
biodiversity hotspots.
Regional recovery plans should provide for coordinated management of threats to
listed species and communities in a region, and to consider the cumulative impacts
of these threats. They should identify important populations or areas of critical
habitat.
Regional recovery plans should incorporate local ecological knowledge including
Indigenous knowledge and could draw from regional-scale plans that are already in
place, including Healthy Country Plans or plans prepared by natural resource
management groups.
Importantly, regional recovery plans should provide the basis for prioritising
Commonwealth action and investment, including the direction of offset obligations
arising from development. These plans should identify areas where protection,
conservation and restoration are needed, and areas for investment that will deliver
the greatest environmental benefit.

Bioregional plans developed in collaboration with states and
territories
Ideally, the Commonwealth would work with the states and territories to develop and
agree bioregional plans that accommodate their respective interests in the
environment. These plans would be developed consistent with the National
Environmental Standards (and, where in place, regional recovery plans) and address
environmental, economic, cultural and social values.
Bioregional plans should be developed in collaboration with a state or territory, or a
jurisdiction could propose its own plan to be considered and accepted by the
Commonwealth as a bioregional plan.
Bioregional plans would set the clear rules to manage competing land uses to
support regulatory streamlining. They would identify areas where development may
be of lower or higher risk to the environment, including those areas where
development assessment and approval is not required. The Environment Minister (or

delegated decision-maker) should make decisions on development approvals in a
way that is consistent with the provisions of the bioregional plan.

Strategic assessments
Part 10 of the EPBC Act already provides for landscape-scale assessments in the
form of strategic assessments. The legal arrangements for strategic assessments
are complex (see Chapter 3), but the strategic assessments that have been
conducted have led to more streamlined regulatory arrangements. However, some
have been criticised for not achieving their intended environmental outcomes31.
The EPBC Act should continue to enable jurisdictions and/or proponents to enter into
a strategic assessment with the Commonwealth for developments not covered by a
bioregional plan. As is the case now, a strategic assessment would provide a single
approval for a broad range of actions covering multiple projects to provide up-front
certainty of permissible development areas and environmental outcomes.
A strategic assessment should be required to be developed in a manner that is
consistent with the National Environmental Standards, and regional recovery plans
where they are in place.

Strategic national plans
Not all issues or threats have a spatial lens. There are nationally pervasive issues
that would benefit from strategic coordination.
Strategic plans for big-ticket items can provide a national framework to guide a
national response, direct research (for example feral animal control methods),
support prioritisation of investment (public and private) and enable shared goals and
implementation across jurisdictions. National level plans can achieve efficiencies and
provide a consistent approach that can be reflected in regional plans. They can also
inform activities in those areas where a regional plan is not in place.
Specific opportunities that lend themselves to national strategic planning include:




the delivery of a comprehensive, adequate and representative National
Reserve System
high-level and cross-border threats, such as biosecurity or feral animals
the consideration of pressures and risks through forecasting and scenarios—
for example how climate change scenarios should be used to support
planning and decisions.

Table 2 provides a summary of the proposed adaptive planning tools.
Table 2 - Proposed adaptive planning tools
Adaptive
planning
tool

Leadership,
collaboration and
approval

Scope



Regional
recovery
plans

Led by
Commonwealth,
approved by
Commonwealth

Bioregional
plans

Collaborative process
led by jurisdictions or
jointly between
jurisdictions and the
Commonwealth.
Approved or
accredited by the
Commonwealth

Listed
threatened
species and
ecological
communities





Biodiversity,
economic,
cultural and
social values





Biodiversity,
Led by proponents and
Strategic
economic,
approved by the
assessments
cultural and
Commonwealth
social values





Strategic
national
plans

Led by
Commonwealth,
approved by
Commonwealth

Nationally
pervasive
issues such as
high-level and
cross-border
threats

Spatial
coverage

Intent



Coordinated threat
management,
consideration of
cumulative impacts Priority regions
Support
in the first
prioritisation of
instance
Commonwealth
action
Consistent with the
National
Environmental
Standards and
regional recovery
plans
Set clear rules to
manage competing
land uses

Priority regions
in the first
instance, or
where proposed
by a jurisdiction
for accreditation

Consistent with the
National
Environmental
Standards and
Where
regional recovery
instigated by
plans
proponent
Provide a single
approval for a broad
range of actions
Provide a national
framework to guide
a national response,
direct research and
support prioritisation Not spatially
Enable shared
focused
goals and
implementation
across jurisdictions

1.4.5 - Clear outcomes, National Environmental
Standards and regional plans need to be underpinned by
fundamental changes to the way the EPBC Act operates
Core reforms proposed by the Review, including National Environmental Standards
and improved planning frameworks, aim to support greater cooperation and
harmonisation between the Commonwealth, states and territories (see Chapter 4).
The proposed reforms will enable the Commonwealth to protect the environment in
the national interest, rather than focus its efforts on transactional elements that can
be duplicative, costly to business and result in little tangible benefit to the
environment.
To achieve this, a quantum change in the sophistication of the information, data and
regulatory systems (see Chapter 6) is required. Active mechanisms to restore areas
of degraded or lost habitat are also needed to ensure Australia’s environment is
conserved for the future (see Chapter 7).
This must be accompanied by transparency, fundamental improvements in
monitoring and evaluation (Chapter 8) and strong monitoring, compliance,
enforcement, and assurance (Chapter 9).
The key reform directions proposed by the Review seek to build community trust that
the national environmental law is effectively protecting our extraordinary environment
and heritage in the national interest for future generations.

Footnotes
[21] This box draws on input from many submissions to the EPBC Act Review
Discussion Paper . The following submissions and documents provide further detail
on the range of positions put forward: Threatened Species Scientific Committee,
ANON-K57V-XF2U-J; The University of Melbourne, The University of Queensland,
Australian National University, Charles Darwin University, ANON-K57V-XYS34; Australian Academy of Science, ANON-K57V-XQQM-M; WWF-Australia, ANONK57V-XQKR-K; Local Government Association of Queensland, ANON-K57V-XQBFX; Independent Expert Scientific Committee on Coal Seam Gas and Large Coal
Mining Development, ANON-K57V-XFQ8-M; Australian World Heritage Advisory
Committee, ANON-QJCP-UGZ1-N; Douglas Shire Council, ANON-K57V-XFDK-

T; Regional Development Australia Pilbara, ANON-K57V-XFKK-1; Indigenous
Reference Group to the Ministerial Forum on Northern Australia, ANON-K57V-XYV59; Joint ENGO on Nuclear Issues (Arid Lands Environment Centre Australian
Conservation Foundation, Australian Nuclear Free Alliance, Conservation Council
SA, Conservation Council WA, Environment Centre NT, Environment Victoria,
Friends of the Earth Australia, Greenpeace Australia Pacific, Mineral Policy Institute,
Nature Conservation Council NSW, Queensland Conservation Council, The
Wilderness Society), ANON-QJCP-UGK8-D. It also drew from: EDO NSW and
Humane Society International Australia 2018, Next Generation Biodiversity Laws –
Best practice elements for a new Commonwealth Environment Act.
[22] These views were drawn from a review of submissions to the EPBC Act Review
Discussion Paper. A range of the views expressed can be found in these
submissions: Archer Mountain Earth Community, ANON-K57V-XF8Z-W; Sue
Carolane, ANON-K57V-XF6P-H; Anonymous, ANON-K57V-XFY2-P; Lyndal Breen,
ANON-K57V-XFP7-J; Deidre Stuart, ANON-K57V-XFJT-9.
[23] The International Institute for Sustainable Development has further information
on international biodiversity standards.
[24] 10 Deserts Project, ANON-K57V-XQQQ-R, Submission in response to EPBC
Act Review Discussion Paper.
[25] Australian Conservation Foundation, ANON-K57V-XQXS-1. Submission in
response to EPBC Act Review Discussion Paper.
[26] Business Council of Australia, ANON-QJCP-UGHD-P, Submission in response
to EPBC Act Review Discussion Paper.
[27] Minerals Council of Australia, ANON-K57V-XGCN-W, Submission in response
to EPBC Act Review Discussion Paper.
[28] Wentworth Group of Concerned Scientists, ANON-K57V-XQTW-1, Submission
in response to EPBC Act Review Discussion Paper.
[29] Western Australian Government, ANON-QJCP-UGJU-9, Submission in
response to EPBC Act Review Discussion Paper.

[30] Department of the Environment 2014, Standards for Accreditation of
Environmental Approvals under the Environment Protection and Biodiversity
Conservation Act 1999.
[31] The Victorian Auditor-General’s Office in the June 2020 audit report ‘Protecting
Critically Endangered Grasslands’ found that the Victorian Government
commitments under the Melbourne Strategic Assessment to improve conservation
outcomes, by establishing the Western Grassland Reserve and Grassy Eucalypt
Woodlands Reserve by 2020, had not been met. This was also noted in submissions
to the EPBC Act Review Discussion Paper, including the Victorian National Parks
Association, ANON-K57V-XQQG-E. Submission in response to EPBC Act Review
Discussion Paper.
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Key points
The Review considers that the EPBC Act is not fulfilling its objectives as they relate
to the role of Indigenous Australians in protecting and conserving biodiversity,
working in partnership with and promoting the respectful use of their knowledge.
The key reasons why the EPBC Act is not fulfilling its objectives are:






There is a culture of tokenism and symbolism. Indigenous knowledge or views
are not fully valued in decision-making. The EPBC Act prioritises the views of
western science, and Indigenous knowledge and views are diluted in the
formal provision of advice to decision-makers.
Indigenous Australians are seeking stronger national protection of their
cultural heritage. The Aboriginal and Torres Strait Islander Heritage Protection
Act 1984 (ATSIHP Act) provides last-minute intervention and does not work
effectively with the development assessment and approval processes of the
EPBC Act. The national level arrangements are unsatisfactory.
The EPBC Act does not meet the aspirations of Traditional Owners for
managing their land. The settings for the Director of National Parks and the
joint boards means that ultimately, decisions are made by the Director.

The key reform directions proposed by the Review are:












The National Environmental Standards should include specific requirements
relating to best practice Indigenous engagement, to enable Indigenous views
and knowledge to be incorporated into regulatory processes.
The national level settings for Indigenous cultural heritage protection need
comprehensive review. This should explicitly consider the role of the EPBC
Act in providing protections. It should also consider how comprehensive
national level protections are given effect, including how they interact with the
development assessment and approval process of the Act.
Indigenous knowledge and western science should be considered on an
equal footing in the provision of formal advice to the Environment Minister.
The proposed Science and Information Committee should be responsible for
ensuring advice incorporates the culturally appropriate use of Indigenous
knowledge.
Where aligned with their aspirations, transition to Traditional Owners having
more responsibility for decision-making in jointly managed parks. For this to
be successful in the long term there is a need to build capacity and capability,
so that joint-boards can make decisions that effectively manage risks and
discharge responsibilities.
Improved outcomes for Indigenous Australians will be achieved by enabling
co-design and policy implementation.
The role of the Indigenous Advisory Committee should be substantially recast
as the Indigenous Knowledge and Engagement Committee, whose role is to
provide leadership in the co-design of reforms and advise the Environment
Minister on the development and application of the National Environmental
Standard for Indigenous engagement.

Over the last decade, there has been increased recognition of the value of
incorporating Indigenous knowledge, innovations and practices into environmental
management to deliver positive outcomes for the Australian environment. Indigenous
Australians play a significant role in direct land and sea protection and management
throughout Australia. These activities are supported by the Australian Government,
but most support mechanisms sit outside the operation of the EPBC Act such as:




Indigenous Land Use Agreements (ILUAs), Indigenous ranger programs,
Indigenous Protected Areas (IPAs) and savanna burning carbon farming
projects
national investment in environmental research—for example through the
National Environmental Science Program (NESP)—which also supports and
facilitates the participation of Indigenous Australians in research and
environmental management activities.

Within the operation of the EPBC Act, the participation of Indigenous Australians is
formally focused on:



an Indigenous Advisory Committee, whose remit is a broad advisory function
and is not linked to specific decisions that are made
the arrangements for joint management of Commonwealth reserves on land
owned by Indigenous Australians



the protection of some Indigenous heritage, including requirements for the
Australian Heritage Council to consult with Indigenous people who have
‘rights or interests’ in the places that it is considering.

While world leading when first legislated, the EPBC Act is now dated and does not
support leading practice for incorporating the rights of Indigenous people in decisionmaking processes. It lags behind leading practice within Australia, and furthermore,
lags behind key international commitments Australia has signed (Box 4).

Box 4 International agreements relating to
Indigenous peoples’ rights
The United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) ‘affirms the minimum standards for the survival, dignity, security and wellbeing of Indigenous peoples worldwide and enshrines Indigenous peoples’ right to
be different’32 . It emphasises the right of Indigenous peoples to participate in the
decision-making process for matters that affect them, the need for mechanisms for
redress, and obliges signatory states to obtain free, prior and informed consent
before taking actions that may impact Indigenous peoples, such as making laws or
approving projects on Indigenous lands.
The Convention on Biological Diversity (CBD)33 provides for the recognition of
Indigenous peoples’ inherent ecological knowledge and, with the free, prior and
informed consent of Indigenous knowledge holders, promotion of the wider
application of such knowledge. It requires signatories, subject to their national
legislation, to respect, preserve and maintain Indigenous peoples’ ecological
knowledge and practices with respect to the conservation and sustainable use of
biological diversity.
The Aichi Biodiversity Targets agreed under the CBD, include a specific target
(Target 18) that ‘by 2020, the traditional knowledge, innovations and practices of
Indigenous and local communities relevant for the conservation and sustainable use
of biodiversity, and their customary use of biological resources, are respected,
subject to national legislation and relevant international obligations, and fully
integrated and reflected in the implementation of the Convention with the full and
effective participation of Indigenous and local communities, at all relevant levels.’34
The Nagoya Protocol35 on Access to Genetic Resources and the Fair and Equitable
Sharing of Benefits Arising from their Utilization (the Nagoya Protocol) is a global

agreement that implements the access and benefit-sharing obligations of the CBD.
The Nagoya Protocol establishes a framework that ensures the fair and equitable
sharing of benefits that arise from the use of genetic resources. Indigenous
communities may receive benefits through associated frameworks that ensure
respect for the value of traditional knowledge associated with genetic resources.
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2.1.1 - There is a culture of tokenism and symbolism
The EPBC Act heavily prioritises the views of western science, and Indigenous
knowledge and views are diluted in the formal provision of advice to decisionmakers. This reflects an overall culture of tokenism and symbolism, rather than one
of genuine inclusion of Indigenous Australians.
While individuals may have good intentions, the settings of the EPBC Act and the
resources afforded to implementation are insufficient to support effective inclusion of
Indigenous Australians. The cultural issues are compounded because the Act does
not have the mechanisms to require explicit consideration of Indigenous community
values and Indigenous knowledge in environmental and heritage management
decisions. Although protocols and guidelines for involving Indigenous Australians
have been developed,36;resourcing to implement them is insufficient, and they are
not a requirement.
However, there are examples of species recovery being led by Indigenous
communities for culturally important species using recovery planning tools within the
EPBC Act (Box 5). In its submission to the Review, the Indigenous Advisory
Committee noted that:

'The inclusion of Indigenous Knowledge in other management
instruments designed to inform the conservation of ecosystems and

biodiversity (species and ecological community recovery plans,
conservation advisories, research and monitoring plans) are not as
numerous (as management plans) although they do exist.'37
These examples are therefore the exception rather than the rule.

Box 5 - Incorporating Indigenous knowledge into
recovery plans
Draft Recovery Plan for the Greater Bilby 38
Over 70% of naturally occurring bilby populations occur on Aboriginal lands, and the
species continues to be culturally significant for many Indigenous people even in
areas where bilbies are locally extinct. The collaborative approach that was taken
between Indigenous community groups and western scientists to develop the draft
recovery plan for the Greater Bilby ensured that ongoing recovery efforts for the
species incorporated traditional and contemporary knowledge.
As a result, the draft plan includes actions that will ensure:






the cultural knowledge of the Greater Bilby is kept alive and strong
community awareness of the Greater Bilby increases, both locally and more
broadly
Indigenous Ranger support and activities are strengthened and increased
management efforts are increased
bilby distribution and abundance, threats, and management effectiveness are
monitored and mapped.

Saving Alwal, the Golden-shouldered Parrot, Cape York
The Golden-shouldered Parrot Recovery Plan (2003 – 2007)39 demonstrates the
value of Indigenous knowledge in recovering species, with the Olkola Aboriginal
Corporation partnering with landholders, government and environment organisations
to deliver the recovery actions. The Golden-shouldered Parrot Recovery Plan
recognises the parrot, or Alwal, as a culturally significant species to Olkola people
and outlines Traditional Owners as critical partners for landscape-scale recovery
actions through fire management. A key recovery action is using traditional fire
regimes on properties to reduce woody shrubs that threaten the seed grasses the
parrots feed on.

The Department has issued guidance Engage Early – Guidance for proponents on
best practice Indigenous engagement for environmental assessments under the
Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)40. This
sets out expectations for applicants for EPBC Act approval, it is not an enforceable
standard or requirement. Furthermore, it is not transparent how the Environment
Minister addresses Indigenous matters in decision-making for Act assessments.
The operation of the EPBC Act Indigenous Advisory Committee (IAC) exemplifies
the culture of tokenism. The Act does not require the IAC to provide decision-makers
with advice. 0The IAC is reliant on the Environment Minister inviting its views. This is
in contrast to other statutory committees, which have clearly defined and formal roles
at key points in statutory processes.
For example, the IAC does not provide independent advice on the adequacy of the
incorporation of Indigenous knowledge in key decision-making processes (such as
listings, recovery plans and conservation advices, or environmental impact
assessments).
While the IAC and other statutory committees have established dialogues and ad
hoc interactions, this has been informal and lacks structured intent. Indigenous input
to the deliberations of other committees has been tokenistic and representative.
Representatives of Indigenous Australians on certain, but not all committees is
further accepted as satisfying the mandate to involve Indigenous Australians. But
this involvement pays lip service to the ethic of involvement and respectful
integration of Indigenous knowledge and culture into environment protection and
biodiversity conservation. This lack of genuine involvement in committees and
decision-making processes has been raised in submissions to the Review including
those from the IAC41and Indigenous Land Councils42.
The IAC’s operating practice is to avoid cutting-across the roles of other statutory
committees. The effective operation of the IAC is further limited by the lack of
adequate funding.

2.1.2 - Indigenous Australians seek, and are entitled to
expect, stronger national-level protection of their cultural
heritage

Places of natural and cultural value that are important to the world or Australia can
be recognised and protected by listing them as National Heritage, Commonwealth
Heritage or World Heritage under the EPBC Act.
These include places that hold particular cultural importance for Indigenous people.
For example, Kakadu National Park, Tasmanian Wilderness, Uluṟu-Kata Tjuṯa and
Willandra Lakes Region, Budj Bim Cultural Landscape, Brewarrina Aboriginal Fish
Traps (Baiame's Ngunnhu), and the Myall Creek Massacre and Memorial Site are all
places protected under the EPBC Act for their natural and/or Indigenous cultural
values.
At the national level Indigenous cultural heritage is protected under numerous other
Commonwealth laws, including the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 (ATSIHP Act). The ATSIHP Act can be used by Aboriginal and
Torres Strait Islander people to ask the Environment Minister to protect an area or
object where it is under threat of injury or desecration and where state or territory law
does not provide for effective protection.
At the Commonwealth level, cultural heritage is also protected under the Copyright
Act 1968 (for some intangible heritage) and the Moveable Cultural Heritage Act
1986 (for tangible, moveable heritage).
The states and territories also play a role in Indigenous heritage protection and
submissions including from the Victorian Aboriginal Heritage Council43, have
highlighted the potential for duplication. Others, such as the Tasmanian Aboriginal
Centre44, have noted the importance of the Commonwealth playing a role, where
state and territory-based arrangements, in their view, provide insufficient protections.
The ATSIHP Act does not align with the development assessment and approval
processes of the EPBC Act. Cultural heritage matters are not required to be broadly
or specifically considered by the Commonwealth in conjunction with assessment and
approval processes under Part 9 of the Act. Interventions through the ATSIHP Act
occur after the development assessment and approval process has been completed.
Contributions to the Review have highlighted the importance of considering cultural
heritage issues early in a development assessment process, rather than Traditional
Owners relying on a last minute ATSIHP Act intervention45. The misalignment of the
operation of the EPBC Act and the ATSIHP Act promotes uncertainty for Traditional
Owners, the community and for proponents.

In their submissions, stakeholders have raised their concerns that the
Commonwealth does not provide sufficient protection of Indigenous heritage and that
fundamental reform is both required and long overdue46. For example, the New
South Wales Aboriginal Land Council submission highlighted:

‘… significant improvements are needed to protect and promote
Aboriginal cultural heritage. Successive ‘State of the Environment’
reports have highlighted the widespread destruction of Aboriginal
cultural heritage and have observed that “approved destruction” and
“economic imperatives” are key risks. Fundamentally, reforms are
needed to ensure Aboriginal people are empowered to protect and
promote Aboriginal heritage, make decisions, and are resourced to
lead this work.’47
These submissions identify opportunities for the EPBC Act to play a more expansive
role in Indigenous heritage protection at the national level.

2.1.3 - The EPBC Act does not meet the aspirations of
Traditional Owners for managing their land
Joint management arrangements for Commonwealth reserves (Chapter 5, Part 15,
Division 4 subdivision F of the EPBC Act) are in place for three parks – Kakadu,
Uluṟu-Kata Tjuṯa and Booderee. In these areas, Traditional Owners lease their land
to the Director of National Parks (DNP). The DNP is a statutory position, established
under Part 19 Division 5 of the EPBC Act. For each jointly managed park, a Board of
management has been established.
The governance framework for jointly managed parks is shaped by the provisions of:




the EPBC Act
the lease agreements between Traditional Owners and the DNP
relevant Commonwealth Land Rights legislation – the Aboriginal Land Rights
(Northern Territory) Act 1976 (Cth) and Aboriginal Land Grant (Jervis Bay
Territory) Act 1986 (Cth).

The construct of the position of the DNP as a corporation sole under the EPBC Act
means that ultimately, that position is responsible for decisions made in relation to
the management of national parks and for the effective management of risks such as
those relating to occupational health and safety. As a corporation sole, the DNP

relies on resources provided to it by the Department to execute its functions.
Employees in national parks are employed by the Department, consistent with
Australian Public Service (APS) requirements, and resourcing levels are subject to
usual government budgetary processes.
Previous reports48 have highlighted shortcomings in the structure of the relationship
between the Department and the DNP. This Review has not sought to revisit these
issues given the comprehensive recent assessment.
The contributions of Traditional Owners of Kakadu, Uluṟu-Kata Tjuṯa and Booderee
National Parks, as well as the Land Councils that support them, have indicated that
the current settings in the EPBC Act for joint-management of Commonwealth parks
fall short of their aspirations. Examples49 of this include:











the inability for Traditional Owners of Booderee National Park to exercise
functions, rights and powers under the relevant land rights law within the park
limits on the number of Traditional Owners on boards, means that for parks
that comprise of many Traditional Owner groups, some groups are left out of
decision-making
lease agreements stipulate that the DNP should actively seek that the majority
of permanent employed positions be held by suitably qualified Indigenous
staff members. APS-wide employment conditions mean career progression is
limited to lower levels of the public service
Traditional Owners feel that important opportunities for employment that
support connection to Country (such as through ‘day labour’) have diminished
over time
Traditional Owners feel they don’t have recourse if the DNP fails to implement
park management plans, decisions of joint management boards, or lease
obligations
Traditional Owners perceive that their views on restricting public access to
particular areas of a park that have cultural significance or at particular times
are not respected.

Decisions made by the Board can be overturned by the DNP. The ultimate decisionmaking position of the DNP does not empower Traditional Owners to make genuine
joint management decisions. There are examples where joint-boards have had the
opportunity to participate in decision-making, but have been unable to effectively do
so. They are either reluctant to accept the responsibilities associated with decisions
or are unable to draw together disparate community interests and aspirations.
The contributions received from Traditional Owners to the Review indicate that they
seek a real partnership and more responsibility to make decisions.

Some contributors to the Review seek a broader application of joint management
settings50.
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2.2.1 - Reforms should be pursued through co-designed
policy-making and implementation
The Australian Government is recognising improved outcomes for Indigenous
Australians through enabling co-design and policy implementation with Indigenous
people. It is important that any reform to the EPBC Act be conducted in a way that is
consistent with the Council of Australian Governments (COAG) Commitments in the
Partnership Agreement for Closing the Gap and supporting processes (see Box 6).
The pursuit of reforms would occur alongside other Australian Government
initiatives, including those related to an Indigenous Voice, the Northern Australian

economy, the protection of Indigenous intellectual property and development of a
government-wide Indigenous Evaluation Strategy.
Aboriginal and Torres Strait Islander peoples and communities often engage with
multiple departments and organisations across all levels of government. It is a busy
space and activities should seek to align with or complement other work, while
maintaining relevance to the environment portfolio.

Box 6 - COAGs Closing the Gap Commitments
Key excerpts from the Agreement51





Priority Action 1—developing and strengthening structures so that Aboriginal
and Torres Strait Islander people share in decision-making with governments
on closing the gap.
Priority Action 2—building formal Aboriginal and Torres Strait Islander
community-controlled service sectors to deliver closing the gap services.
Priority Action 3—ensuring mainstream government agencies and institutions
that deliver services and programs to Aboriginal and Torres Strait Islander
people undertake systemic and structural transformation to contribute to
closing the gap.

Excerpts from a ‘New Way of Working’ Coalition of the Peaks document52





When Aboriginal and Torres Strait Islander people are included and have a
real say in the design and delivery of services that impact on them, the
outcomes are far better.
Aboriginal and Torres Strait Islander people need to be at the centre of
Closing the Gap policy: the gap won’t close without our full involvement.
COAG cannot expect us to take responsibility for outcomes or to be able to
work constructively with them if we are excluded from decision-making.

The practice of co-design should relate to both progressing the agreed
recommendations from this Review and how the approach is embedded into policy,
procedures and behaviours going forward.
The role and membership of the IAC should be substantially recast, to form the
Indigenous Knowledge and Engagement Committee (see Chapter 5). The role of this
Committee would be to:



support the co-design of reforms (and the participation of Indigenous
Australians in this process)
oversee the development of, and monitor and advise on, the application of the
proposed National Environmental Standard for Indigenous engagement.

The philosophy adopted by the co-design process could include:











genuinely demonstrate respect for Indigenous knowledge, worldviews, culture
and ongoing custodianship
acknowledge and redress perceived imbalances of power
promote transparency, open communication and two-way knowledge sharing
be flexible in what engagement approaches could look like outside of
traditional written and face to face consultations and in how the
Commonwealth receives feedback and advice
support two-way communication and initiation of co-design, where all parties
have equal rights and opportunities to initiate engagement and discussion
acknowledge the value of Indigenous knowledge across a diverse range of
issues, which may extend beyond what has traditionally been determined
issues of interest or significance for Indigenous peoples
support a continual process of monitoring, revision and review of approaches,
that actively involve Indigenous peoples
link to support more coordinated and consistent efforts at the Commonwealth
level with respect to Indigenous engagement.

2.2.2 - Best practice engagement to embed Indigenous
knowledge and views in regulatory processes
Contributors to the Review53 highlighted that the EPBC Act should more actively
facilitate Indigenous participation in decision-making processes. Specifically,
contributors called for normalisation of incorporating Aboriginal and Torres Strait
Islander knowledge in environmental management planning and environmental
impact assessment through culturally appropriate engagement.
Contributions have all highlighted the importance of the underpinning concept of free
prior and informed consent. A range of views have been presented to the Review on
how this could be achieved, including:






specific regulatory requirements or standards expected in decision-making
processes (for example, standards for proponents in conducting
environmental impact assessment) or binding standards for consultation with
Indigenous Australians54
requirements for the participation of Indigenous Australians in regional
planning activities, so their knowledge and values can be incorporated into
decision-making (such as strategic assessments or bioregional plans)
greater investment in scientific research, where Indigenous Australians are
co-researchers alongside western science55

A National Environmental Standard for best-practice Indigenous engagement is
required to ensure that Indigenous Australians that speak for Country have had the
proper opportunity to do so, and for their views to be explicitly considered in

decisions. The proposed National Environmental Standard for best practice
Indigenous engagement should be developed in close collaboration with Indigenous
Australians. Specifically, an Indigenous Knowledge and Engagement Committee
(see Chapter 5) should be responsible for leading the co-design process.
The Standard would be applied to all aspects of decision-making under the EPBC
Act, including the development of regional plans and environmental impact
assessment and approval decisions. Existing relevant Australian Government and
key agency guidelines including Engage Early – Guidance for proponents on best
practice Indigenous engagement for environmental assessments under the
Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)56could
be used as a starting point for the development of the Standards (Box 7).

Box 7 - Building blocks for National Environmental
Standards for Engagement with Aboriginal and
Torres Strait Islander people and communities
Two Commonwealth Government guidelines have been developed to assist
stakeholders of the EPBC Act to understand their obligations for engaging with
Aboriginal and Torres Strait Islander peoples on Indigenous heritage matters, Native
title agreements and other relevant considerations. These guidelines provide a
starting point for reforms on Indigenous engagement under the Act and the
development of National Environmental Standards:




Engage Early – Guidance for proponents on best practice Indigenous
engagement for environmental assessments under the EPBC Act’57aims to
improve how proponents engage and consult Indigenous peoples during the
environmental assessment process under the EPBC Act. The guidance
encourages proponents to think more broadly than just matters that impact
Indigenous heritage, including interactions with the Native Title Act 1993 and
engaging Indigenous Australians to manage offsets. The guidance outlines
some specific considerations for parties, including allowing additional time
before statutory processes to engage and seek consent, establishing
meaningful relationships with communities, and identifying any Native title
agreements in place on the land.
Ask First: A guide to respecting Indigenous heritage places and values 58 was
developed by the Australian Heritage Council (then Commission) soon after
the EPBC Act was written to address ‘lack of familiarity or awareness in the
wider community’ in Indigenous heritage matters. It identifies the links
between the landscape as a whole and Indigenous heritage values and

outlines that Indigenous Australians need to give their consent at most stages
before activities that involve Indigenous heritage proceeds. The guidelines
established early that ‘consultation and negotiation with Indigenous
stakeholders’ is not only best practice, but essential for strengthening the
protection of Indigenous heritage values. The document clearly outlines
actions that professionals and organisations should take and offers additional,
non-mandatory guidance.

2.2.3 - National-level cultural heritage protections need
comprehensive review
The current laws that protect Indigenous cultural heritage at the national level need
comprehensive review. This review should consider both tangible and intangible
cultural heritage (see Box 8).

Box 8 - Intangible cultural heritage
The concept of intangible cultural heritage relates to knowledge of or expressions of
traditions. Intangible Indigenous cultural heritage is defined in various
Commonwealth and state and territory laws in Australia
Victorian Aboriginal Heritage Act 2006
‘Aboriginal intangible heritage means any knowledge of or expression of Aboriginal
tradition … and includes oral traditions, performing arts, stories, rituals, festivals,
social practices, craft, visual arts, and environmental and ecological knowledge, but
does not include anything that is widely known to the public.’59
Northern Territory Aboriginal Scared Sites Act 1989
‘Aboriginal tradition means the body of traditions, observances, customs and beliefs
of Aboriginals or of a community or group of Aboriginals, and includes those
traditions, observances, customs and beliefs as applied in relation to particular
persons, sites, areas of land, things or relationships.
A sacred site means a site that is sacred to Aboriginals or is otherwise of
significance according to Aboriginal tradition, and includes any land that, under a law
of the Northern Territory, is declared to be sacred to Aboriginals or of significance
according to Aboriginal tradition.’60
ATSIHP Act

‘…the body of traditions, observances, customs and beliefs of Aboriginals generally
or of a particular community or group of Aboriginals, and includes any such
traditions, observances, customs or beliefs relating to particular persons, areas,
objects or relationships.’61
Contributors to this Review 62 have emphasised the intrinsic link between Indigenous
peoples, land and water and their culture and wellbeing.

‘For Indigenous Australians, Country owns people and every aspect
of life is connected to it, it is much more than just a place. Inherent to
Country are vistas, landforms, plants, animals, waterways, and
humans. Country is loved, needed and cared for and Country loves,
needs and cares for people. Country is family, culture and identity,
Country is self.’ Indigenous Working Group, Threatened Species
Recovery Hub63
These contributors have suggested that the EPBC Act could have a more expansive
role to protect culturally important species, important cultural places that have
intangible, ecological, environmental, and physical cultural assets.
There is a need for comprehensive review of national-level Indigenous cultural
heritage protection legislation. Reform should consider processes currently
underway that are looking to improve Indigenous cultural heritage protection
outcomes.
The Heritage Chairs and Officials of Australia and New Zealand (HCOANZ) has
been working since 2018 to develop 'Best Practice Standards in Indigenous Cultural
Heritage Management and Legislation'. This work is being done in partnership with
Indigenous heritage leaders. When finalised, the framework will provide a basis on
which to comprehensively review how Indigenous heritage is protected by national
laws in Australia, and how national laws should interact with state-based
arrangements.

The goal of a national review would be to ensure that national laws provide bestpractice protection of cultural heritage—tangible and intangible—and work in concert
with protections afforded under state and territory laws.
Given the intrinsic links between the environment, culture and wellbeing, and the
objects of the EPBC Act, the Act could play a significant role in delivering more
effective protections. This includes how Indigenous heritage is protected under the
Act (for example places or culturally important, but common species) and how
protections are given effect (for example in regional planning processes, protected
area management, or development assessment and approval processes).
However, the EPBC Act may not be best placed to protect all Indigenous cultural
heritage (such as language and crafts). Other laws or processes will need to work in
concert with national environmental law to provide comprehensive, national-level
protections.

2.2.4 Combine Indigenous knowledge and western
science in statutory advisory committees
The structure of the statutory advisory committees in the EPBC Act, and the lack of
interaction between them, engrains the cultural primacy of western science in the
way that the Act operates.
The National Environmental Standard for best-practice Indigenous engagement is
one mechanism to ensure that Indigenous Australians that speak for and have
traditional knowledge of Country have had the proper opportunity to contribute to
decisions made under the Act.
In addition to a substantial re-casting of the role of the Indigenous Advisory
Committee, more needs to be done to enhance how Indigenous knowledge is
considered alongside western science and information. This includes:





proposed reforms to the statutory advisory committees of the EPBC Act (see
Chapter 5)
the establishment of an Information and Knowledge Committee—the remit of
this committee should include the culturally appropriate use of Indigenous
knowledge in decision-making
the composition of the Information and Knowledge Committee should be such
that the scientific, economic, social and traditional knowledge required to
underpin the operation of the EPBC Act are balanced.

2.2.5 Transition to Traditional Owners having more
responsibility for managing their land
Traditional Owners of jointly managed parks have expressed their aspiration to have
more responsibility and control over the management of their land and waters.
Submissions received by the Review have highlighted opportunities to better support
these aspirations. These include:






improved monitoring, compliance and review of joint management
arrangements, to ensure the Director of National Parks (DNP) implements
management activities in a manner consistent with agreed plans
aspirations of genuine joint decision-making, meaning that Boards accept the
responsibilities and risks that are currently borne by the DNP
improved employment opportunities, and through employment the opportunity
to work on Country and share knowledge of Country
changes to the relationships between laws, to provide for greater local
management and control.

The shared vision between Traditional Owners and the Commonwealth on what they
seek to achieve from their partnership in joint management, and how this builds
toward the longer-term aspirations of Traditional Owners is unclear.
A shared vision is essential for success. Without one, any change is likely to deliver
unintended outcomes, diluted focus, or underinvestment in the transition needed to
meet the aspirations of Traditional Owners. The first step is to reach consensus on
the shared vision and then co-design the policy, governance and transition
arrangements needed to achieve it.
Any transition to greater responsibility for decision-making by Traditional Owners will
require support for owners to develop the capabilities to execute the legal and
administrative responsibilities associated with managing national parks. This
includes responsibility for effective health and safety risks to park staff and visitors,
accountability for expending operating costs (between $7 million and $20 million per
year) and for the effective management of capital works budgets64. The magnitude
and significance of a transition to greater decision-making for Traditional Owners
should not be underestimated.
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Chapter 3 - Legislative complexity
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Key points
The EPBC Act is complex. Complex legislation makes it difficult, time-consuming
and expensive for people to understand their legal rights and obligations. This leads
to confusion and inconsistent decision-making, creating unnecessary regulatory
burden for business, and restricts access to justice.
The key reasons the EPBC Act is complex are:






The policy areas covered by the Act are inherently complex. Environmental
approvals, Commonwealth reserves, wildlife trade, and the conservation and
recovery of threatened species are all complex. The way the different areas
work together to deliver environmental outcomes is not always clear, and
many areas operate in a largely siloed way.
The EPBC Act relies heavily on detailed prescriptive processes that are
convoluted and inflexible, meaning engaging with it is time consuming and
costly. This is particularly the case for environmental impact assessment
(EIA). Convoluted processes are made more complex by important
terminology being poorly defined or not defined at all.
The construction of the EPBC Act is archaic, and it does not meet best
practice for modern regulation.

The key reform directions proposed by the Review are:


In the short-term, legislative amendments to the EPBC Act are required to
address known inconsistencies, gaps, and conflicts in the Act.





In the longer-term, a comprehensive redrafting of the Act (or related Acts) is
required. This should be done following the development of the key reforms
proposed by this Review. This sequencing will ensure that legislation is
developed in a way that supports the desired approach, rather than
inadvertently hindering it.
Redrafting could include consideration of dividing the Act—such as creating
separate pieces of legislation for its key functional areas.


3.1 - The EPBC Act covers a wide range of
complex policy areas
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The original ambition of the EPBC Act for a ‘joined up’, comprehensive environmental
framework—one that combined 5 pieces of legislation into one—has not been
realised.



The complexity in the EPBC Act is in part driven by underlying policy complexity. The
broad policy areas covered by the Act—environmental approvals, Commonwealth
reserves, wildlife trade, and threatened species conservation and recovery—are
complex in their own right.



Having multiple policy functions in the one Act makes it very challenging to
understand how the requirements for these areas operate separately or together.
This creates confusion and inconsistency in decisions, and limits the effectiveness of
the compliance and enforcement function (see Box 9). The inter-relationships
between the different parts of the EPBC Act are often not clear, and there can be
ambiguity when different parts of the Act are in operation.








Box 9 - Unclear linkages between the functional
parts of the EPBC Act
Example 1: The link between recovery plans (Part 13) and approval
decisions (Part 9)
It is administratively difficult to apply the current legislative requirement to ‘not
act inconsistently with a recovery plan’ made under Part 13 and an approval
decision made under Part 9. There are commonly different opinions as to
what practically amounts to an inconsistency. Recovery plans are written with
a focus on protecting and enhancing species survival. Decisions made under
Part 9 are generally applied in a way that minimises harm to the environment
while facilitating development but do not aim to enhance species survival.
Example 2: The link between permits (Part 13) and approvals (Part 9) in a
Commonwealth area



A Part 13 permit (to kill, injure, take, trade, keep or move a member of a listed
species or ecological community in or on a Commonwealth area) is not
required for actions that are covered by a Part 9 approval. However, where a
Part 9 approval has not been granted (for example, where a ‘not controlled
action’ decision or a ‘particular manner’ decision is made) a Part 13 permit is
still required. This means that even when the same action is found not to have
a significant impact on an MNES under one part of the Act, it could still be an
offence under another (see Chapter 1).

3.2 - Environmental impact assessment is a
convoluted process based on poorly defined key
terms
June 2020
The EPBC Act uses overly prescriptive processes. This means the effort of the
regulator and the proponent is often focussed on completing the process as quickly
as possible rather than achieving the outcome intended.
This is most visible for environmental impact assessment (EIA), where the EPBC Act
prescribes the:




required, detailed steps for preparing content of relevant documents
documents that must be provided
way they must be considered by the decision-maker (see Box 10).

Box 10 - Complexity of EIA processes
Example 1: Part 9 decisions – approval of actions
The EPBC Act does not currently set out a clear standard for deciding whether to
approve an action based on the acceptability or otherwise of the impacts
(see Chapter 1).
The focus on process is at the expense of outcomes. The administrative overhead to
manage the technicalities of prescriptive processes is significant and adds to delay
and cost with no additional environmental benefit.

A decision-maker may approve an action if they follow the correct legal processes
and have regard to all the relevant statutory considerations.
The statutory considerations a decision-maker is required to apply differ depending
on which information and documents need to be considered. For example, a
decision-maker may have to: ‘have regard to’, ‘take into account’, ‘consider’, ‘not act
inconsistently with’, or ‘not contravene’, the relevant information or statutory
document.




This complexity must be reflected in the recommendation report and decision
brief to meet all the requirements of the EPBC Act. Approval decisions have
been overturned on technical grounds then remade with no change to the
environmental outcomes.
This has practical consequences. Where there is community concern arising
from a decision, that decision is contested on technical grounds about the
process rather than the environmental outcome (see Chapter 5).

Example 2: Poorly defined terms
Key terms in the EPBC Act lack clarity, which leads to confusion about obligations
and inconsistent interpretation.
Terminology such as ‘significant’ (impact), ‘action’ or ‘continuing use’ means people,
including departmental staff, aren’t sure how the EPBC Act should apply.
Poorly defined terminology also leads to uncertainty about how to undertake selfassessment to determine if a referral is needed. This drives unnecessary referrals as
proponents seek to manage risk by requesting a referral decision even if they don’t
think their action would trigger the EPBC Act.
The Department has been inconsistent in its application and guidance about
requirements under the EPBC Act, which has added to confusion and uncertainty.
For example, whether to refer or not to refer, or whether something is a controlled
action.
Example 3: There is uncertainty about the concept of ‘controlled actions’ and
the ‘controlling provisions’ in Part 3
The concept of ‘controlled actions’ and ‘controlling provisions’ is central to the
referral and subsequent assessment and approval of an action but is unclear.

Before an assessment is carried out there is often insufficient information on matters
of national environmental significance (MNES). At the referral stage, it is difficult for
an assessment officer to identify all species by level of endangerment in order to
identify with certainty which controlling provisions apply. If a controlling provision is
not specified at the referral stage but is identified as relevant during the course of the
assessment, the EPBC Act requires a reconsideration of the initial controlled action
decision and the assessment process would need to begin again.
Example 4: There are legal uncertainties relating to condition-making powers
Usually, EIA approval decisions have conditions applied to them. There are
uncertainties about how conditions are to be applied and what happens to them over
time. For example, consent of an approval holder is required to apply conditions that
are not ‘reasonably related to an action’, but it is unclear what this means.
Conditions relating to management plans are usually set early in the life of a project
before impacts are fully understood making implementation and enforcement
difficult. Changes in circumstances are also not well accommodated, meaning some
conditions can cease to be appropriate or relevant but remain in force unless actively
removed.
Example 5: There are inconsistent interactions between EIA and other parts of
the EPBC Act
The EPBC Act seeks to simplify the operation of Part 10 (strategic assessments) by
applying the Part 9 approval and post-approval processes to a strategic assessment
approval. If a strategic assessment approval is in force, the Act applies several of the
provisions of Part 9 to that approval (section 146D). This leads to potential legal
inconsistencies as a Part 10 approval is quite different in practice to a Part 9
approval.

3.3 - The construction of the EPBC Act is archaic
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The EPBC Act does not meet Commonwealth Government best practice guidance
on minimising legislative complexity. The EPBC Act was drafted 20 years ago, and
best practice legislative drafting has evolved since this time.

There is a general need to remove duplication, apply consistency and simplify the
law where possible. An example of this is the distributed nature of compliance and
enforcement provisions throughout the EPBC Act, rather than a broad set of
compliance and enforcement tools that can be applied across it (see Chapter 9).
Many clauses in the EPBC Act are unnecessarily wordy and verbose, which makes
them hard to read. For example, section 133(1):

‘After receiving the assessment documentation relating to a
controlled action, or the report of a commission that has conducted
an inquiry relating to a controlled action, the Minister may approve for
the purposes of a controlling provision the taking of the action by a
person’.
The inter-relationships between the EPBC Act and other laws (for example,
the Native Title Act 1993 and the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984) are not clear. This arises because definitions of terms,
processes and outcomes set out in the Act do not always align or operate in
conjunction with other legislation.
The level of detailed prescription in the EPBC Act is not consistent with
the Legislation Act 2003 or the Acts Interpretation Act 1901. Examples of this
include:




The level of prescription in the Act on how an instrument is revoked or
amended makes it difficult to amend that instrument where it is redundant or
no longer has the intended effect.
Instruments made under the Act can be amended by other instruments,
leading to legal questions about its status. For example, heritage lists are
published on the Department’s website, but can be amended by gazette
notices (for inclusion), notifiable instruments or legislative instruments (for
removal of places, depending on the reason for removal).

3.4 - Proposed key reform directions
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Complexity of a policy area necessitates a degree of complexity in legislation. There
is general acceptance that the core functions of the EPBC Act are all necessary to
implement Australia’s international obligations and to achieve national interest
outcomes.

The key reform directions proposed by this Review, particularly those related to the
hardwiring of the requirement for ecologically sustainable development (ESD), the
establishment of National Environmental Standards, and pursuing a regional
planning approach, will all reduce the need for complexity in the law.
The controversial and contentious nature of some parts of the EPBC Act result in
political sensitivity about the Act as a whole. Making administrative amendments or
amendments to less controversial parts of the Act has proven difficult. Successive
governments have been reluctant to propose amendments unless absolutely
unavoidable, leading to a hesitation even within the Department to recommend
amendments. Such opportunities are seen as out of reach, when they should be a
matter of routine. Largely uncontested changes to less-controversial parts of the Act
(such as some related to wildlife trade or the management of Commonwealth
reserves) have suffered from this unwillingness to amend the Act.

3.4.1 - Make known improvements to the EPBC Act in its
current form
Key problems with the EPBC Act, and the potential solutions for them, have been
long-known. In the short-term, legislative amendments to the Act are required to
address known inconsistencies, gaps, and conflicts in the Act. Submissions to the
Review have indicated this to be a priority65.

Opportunities to reduce process prescription
Process prescription must be addressed both in how the EPBC Act is constructed as
well as how it is implemented. Opportunities to reduce prescription include:





reducing the number of statutory tests—many different statutory tests apply to
a decision. For example, a decision-maker may have to ‘take into account’,
‘have regard to’ and ‘consider’ different documents or requirements.
clarifying the information that must be before the decision-maker as part of a
briefing (and the form in which it should be provided).
removal of requirements for publication of notices in newspapers—these and
similar reductions in process prescriptions affecting transparency should be
offset by corresponding improvements in the accessibility of information and
the use of alternative media to ensure the overall transparency of the Act is
increased.

Resolving the connection between Part 9 and Part 10

Long-standing problems relating to the connection between approvals (Part 9) and
strategic assessments (Part 10) should be addressed:








The inability to vary a program once endorsed makes a Part 10 approval
frozen in time and unable to respond to changes in information and
circumstances. For example, strategic assessments are unable to deal with
new listings. This means assessments that operate for long periods of time
are unable to make adjustments to achieve the environmental outcomes
envisaged.
Where an agreed strategic assessment relies on an endorsed statutory
regime (as is the case with the National Offshore Petroleum Safety and
Environmental Management Authority) and these regimes are amended, there
is a risk that future actions conducted consistent with the amended regime
differ from those endorsed by the strategic assessment.
Strategic assessments are made on a ‘policy, plan or program’, which
commonly include commitments that must be fulfilled by different people. The
consequences of a failure to implement a commitment in an endorsed ‘policy,
plan or program’ are unclear. For example, it is unclear whether a person can
rely on a strategic assessment approval if a commitment has not been
fulfilled.
Strategic assessments give approval for many unidentified persons to
undertake the approved action(s) or class of action. In most cases, there is no
identified ‘approval holder’ for a Part 10 approval. This makes it difficult to
vary the conditions of the strategic assessment approval where the consent of
the approval holder is required, or to revoke or suspend a Part 10 approval
because there are legal difficulties in providing procedural fairness.

Other areas of amendment
Other chapters of this interim report highlight opportunities for amendments to the
EPBC Act. These include:




the need for a complete set of compliance and enforcement tools across the
Act to harmonise monitoring, investigation, and enforcement powers
(see Chapter 9). This could be done by referencing the Regulatory Powers
(Standard Provisions) Act 2014 (Cwlth) and providing necessary additional
powers.
amendments to align the Act with Australia’s international obligations in
relation to the protection of migratory species under the Bonn Convention and
permits for wildlife trade to meet Australia’s obligations under the Convention
on International Trade in Endangered Species of Wild Fauna and Flora
(CITES) (see Chapter 4).

3.4.2 - Simplify the law
Simplifying the legislation should follow the establishment of the proposed reforms to
the regulatory system identified in this report (see Chapter 6). This includes the

development of National Environmental Standards, regional planning, and improved
data, information, and monitoring. This will ensure the legislation is developed in a
way that supports the desired approach, rather than acting against it.
In the long-term, comprehensive redrafting of the EPBC Act (or related Acts) is
required. Redrafting should be framed around core principles for legislative drafting.
For example, the Fair Work Act 2009 was drafted using principles including66:







Policy simplification (where possible) should be carried out first.
Material of most relevance to the reader should be placed upfront.
Important concepts should be clearly defined.
Language and sentence structure should follow guidance to reduce
complexity.
The overall structure of legislation and its provisions should be carefully
constructed for readability.
Only necessary detail should be included, and detail should be in the right
place.

Plain English guidance material should also accompany legislation to aid
interpretation and use and should be easily accessible and updated regularly.

3.4.3 - Split the EPBC Act into logical categories
When simplifying the legislation, it may be prudent to consider dividing the EPBC Act
(or redo how the parts of the Act are separated and relate to each other) along
functional or operational lines by creating separate legislation for some or all of the
Act’s functions:









biodiversity and ecosystem management, to regulate the recovery of natural
systems and nationally important biota (via national standards and regional
planning)
environment and heritage protection, to regulate EIA decision-making in
relation to MNES
wildlife trade restrictions to meet international obligations
protected areas management, to regulate Commonwealth reserves and
heritage places and to administer Commonwealth reserves
environmental data and reporting, to administer data coordination, and
national and international reporting
institutional arrangements, including those for monitoring, compliance,
enforcement and assurance
national biodiversity markets.

Any legislatively separate areas should be clearly integrated by:




requiring decision-making across relevant Acts to accord with regional
planning requirements and national standards
ensuring consistent data and reporting requirements, in line with proposed
reforms for the monitoring, evaluation and reporting of the national system for
environmental management.

Footnotes
[65] See for example, the Law Council of Australia, ANON-K57V-XQBUD. Submission in response to the EPBC Act Review Discussion Paper.
[66] Commonwealth Government, Office of Parliamentary Counsel 2016, Reducing
Complexity in Legislation, Canberra.
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Key points
The EPBC Act is duplicative, inefficient and costly for the environment, business and
the community.
The interaction between Commonwealth and state and territory laws and regulations
leads to duplication. Despite efforts to streamline, significant overlap remains.
Past attempts to devolve decision-making have been unsuccessful due to lack of
defined outcomes and concerns that decisions would be inconsistent with the
national interest.
The key reform directions proposed by the Review to remove duplication between
the EPBC Act and state and territory systems are:



devolve decisions to other jurisdictions, where they demonstrate National
Environmental Standards can be met
to base devolution on sound accreditation, quality assurance and compliance,
escalation (including step-in capability) and regular review.

The reform directions proposed (National Environmental Standards, regional plans,
information and data, modern regulatory systems) provide confidence for devolution,
and will improve interoperability between the Commonwealth and jurisdictions.

Even with greater devolution, the Commonwealth is likely to have an ongoing role in
directly assessing and approving some developments. Therefore, it is also important
to address inefficiencies in Commonwealth-led project assessment and approval
processes.
There is duplication with other Commonwealth regulations, and some activities are
effectively regulated by others. The interplay between regulations is often more
onerous than it needs to be.
The laws for permitting wildlife trade exceed international obligations, are inflexible
and unnecessarily burdensome.
Proposed key reform directions to further streamline the EPBC Act are:






Assessment pathways should be rationalised and implemented with clear
guidance, modern systems and appropriate cost recovery. Small investments
can dramatically reduce cost and uncertainty and improve decision-making.
These, and other reform directions proposed (National Environmental
Standards, regional plans, information and data, modern regulatory systems)
create opportunities for significant streamlining and efficiency, including where
low risk actions will not require approval.
Streamline provisions for permitting of wildlife trade and interactions with other
environmental frameworks.

Australians reasonably expect regulation that protects the environment in the
national interest. The way the EPBC Act operates does not effectively protect the
environment in the national interest (see Chapter 1), and there is a high degree of
mistrust in the community (see Chapter 5).
It is reasonable for industry to expect governments to regulate efficiently and,
wherever possible, harmonise regulation and ensure its interoperability. This reduces
the costs of regulation to businesses that must comply with the law, and
governments who administer it. The Review does not support suggested expansions
to the remit of EPBC Act that intersect with state and territory responsibilities or other
Commonwealth regulation (see Chapter 1).

4.1 - There is duplication with state and territory
regulation
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4.1.1 - There have been efforts to streamline with the
states and territories
The EPBC Act was drafted to include several tools to achieve streamlining and
harmonisation between the Commonwealth and states and territories. Strategic
assessments (see Chapter 1) have been one mechanism to do this. Others,
including a common assessment method for listing threatened species, and bilateral
assessment and approval agreements are explored further in this section.
The water trigger (see Box 11) and nuclear trigger (see Box 12) matters of national
environmental significance (MNES) are often cited as areas where streamlining is
incomplete. The evidence presented to the Review suggests these areas have
significant potential to be further streamlined, while ensuring that the national
interests continues to be upheld.

Common assessment methods for threatened species
listing
The Commonwealth and all state and territory governments have been working since
2015 to implement a common assessment method for listing threatened species and
ecological communities. This work is formally underpinned by an intergovernmental
memorandum of understanding.
Any jurisdiction can undertake a national assessment using the common
assessment method, the outcome of which will be adopted by other jurisdictions
where that species occurs, as well as the Commonwealth (under the EPBC Act).
This means that a species is only assessed once and is listed in the same
threatened category across all relevant jurisdictions.
This work is supported by the states and territories67 and supports regulatory
harmonisation by aligning lists and providing consistent protections across
jurisdictions, which reduces confusion. Rather than a species being assessed
numerous times, it can be considered once, which leads to corresponding
improvements in efficiency.
To date 100 species listing decisions have been made under the EPBC Act based
on state and territory-led assessments and a further 47 are in progress.
Consideration should be given to the benefits of moving to a single list of nationally

protected matters. The Commonwealth could maintain this list on behalf of all
jurisdictions.

Bilateral assessment agreements
The EPBC Act allows for the accreditation of state laws and management systems
where they provide appropriate protections for nationally protected matters. Under a
bilateral assessment agreement, the Commonwealth retains responsibility for
approvals, based on environmental impact assessments undertaken by the
jurisdictions on nationally protected matters.
Assessment bilateral agreements are in place in all 8 jurisdictions. However, recent
changes to state and territory laws mean that some of these agreements are being
re-made to make them fully operational. Where agreements are not fully operational,
individual assessments are often undertaken jointly (known as accredited
assessments) which has the same effect as if a bilateral assessment agreement was
in place. This ensures continued streamlining and reduced impact on projects but
highlights the inherent fragility of the agreements.
Between July 2014 and June 2019, 37% of proposals under the EPBC Act were
assessed (or were being assessed) through either a bilateral assessment (25%) or
accredited assessment (12%) arrangement with states and territories. Figure 1
shows the breakdown over this period.

Figure 1 - Percentage of projects assessed under
bilateral and accredited processes for all states and
territories, 1 July 2014 to 30 June 2019
There are significant shortcomings in the current arrangements. The requirements of
the EPBC Act mean that even where they are in place, bilateral assessment
agreements do not cover all development types. For example, where states and
territories do not actively assess certain development types (for example, codebased developments) or where approvals are given by local councils under local
planning laws, these activities are unable to be accredited under the current
inflexible bilateral provisions. For a single project, bilateral agreements may cover
some aspects of the project, but not all. For example, not all clearing of habitat of
nationally threatened species can be accredited due to the way state and territory
land clearing laws are constructed68.

Figure 2 provides the breakdown by jurisdictions and shows that approaches to
streamline arrangements have had varied success between jurisdictions.
Figure 2 - Percentage of projects assessed under bilateral and accredited
processes for Australian states and territories, 1 July 2014 to 30 June 2019
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Both proponents and regulators are supportive of bilateral assessment agreements
and acknowledge the benefits they provide69. Benefits for proponents include70:






better communication between the parties, which translates to greater clarity
for proponents
cost savings for industry and government
reduced administrative overheads, through production of a single set of
assessment documentation
greater alignment of approval conditions, including offsetting arrangements
broader landscape scale benefits for the environment, as individual MNES are
considered in the landscape context required by state and territory
arrangements.

Similarly, as co-regulators with the Commonwealth, the states and territories support
effective bilateral assessment agreements71. The benefits they see from harmonised
assessments include:




increased cooperation, understanding and collaboration between assessment
teams and proponents
reduced regulatory duplication in the assessment of proposals, including
aligning conditions of approval where appropriate
reduced timeframes for project assessments.

For example, the NSW Government advises in their submission to the Review that
since the commencement of the agreement in February 2015:
‘6 projects (with a combined Capital Investment Value of $6.4 billion and the creation
of up to 5,150 jobs) have been assessed through the streamlined process and has
led to an overall reduction in time frames for project assessments’72.

Access to the same data and information is also important to promote efficiency in
the conduct of joint assessments (see Chapter 6).

Box 11 - The water trigger
The water trigger (section 24D) requires proposed coal seam gas and large coal
mining developments likely to significantly impact on a water resource to be
assessed and approved by the Commonwealth. The Australian Parliament amended
the EPBC Act in 2013 to include the water trigger, responding to community concern
at the time of the perceived inadequacy of state-based water regulation of these
types of activities. The 2013 Act amendments prohibit the Commonwealth from
devolving responsibility for water trigger approval decisions to the state or territory.
Stakeholders have presented highly polarised views to the Review about the
operation of the water trigger. Industry stakeholders argue that it duplicates statebased water regulatory frameworks and should be removed73. Others call for an
expansion of the trigger to cover activities such as shale or tight gas extraction, all
hard rock mining, or indeed any action that may have a material impact on water
resources74.
The operation of the water trigger suffers from insufficient definition of the water
resources covered, or the scale of significance of the impact on these resources it is
seeking to regulate. Further, it targets the activity of part of a specific sector, which
seems to result in regulatory inconsistency. Only large coal mining and coal seam
gas projects are regulated under the water trigger, when other activities may
conceivably pose the same or greater risk of irreversible damage. Finally, the current
construct of the water trigger is inconsistent with the Commonwealth’s agreed role in
environmental and water resources management.
The states and territories have constitutional responsibility for managing their water
resources, and this responsibility is reflected in the National Water Initiative, the
intergovernmental agreement that sets out the respective roles of jurisdictions in
water management, and the water reform agenda they have collectively agreed to
pursue.
The Review considers that it is not the role of the EPBC Act to regulate impacts of
projects on water resources more generally including impacts on other water users
such as towns or agricultural users. This is the responsibility of the states and
territories, and they should be clearly accountable for the decisions they make. In its

leadership role, the Commonwealth should continue to transparently report on the
progress made by jurisdictions in advancing commitments to manage water under
the National Water Initiative.
That said, the Commonwealth does have responsibility for protecting listed
threatened or migratory species, wetlands of international importance (Ramsar
wetlands), World Heritage sites and for leadership on cross-border issues. Proposals
with the potential to impact protected matters as a result of direct or indirect changes
to the water resources on which they rely have always triggered the EPBC Act and
should continue to do so.
The Commonwealth should have the capacity to step in to protect water resources to
adjudicate cross-border matters (for example on a water resource that spans
jurisdictions, such as the Great Artesian Basin). One state or territory should not be
able to unilaterally approve a project that risks irreversible damage or contamination
to a water resource that the environment of another relies on. The capacity to step in
should be clearly linked to processes for development assessments and approvals.
The Independent Expert Scientific Committee on Coal Seam Gas and Large Coal
Mining Developments (IESC) was established in part to provide technical advice to
the Commonwealth and state and territory decision-makers. The IESC has improved
decision-making and led to increased transparency and community confidence that
cumulative impacts of proposals are assessed.
The Review proposes that the water trigger and IESC be retained but modified:







The trigger should be limited to consideration of any project that
risks irreversible depletion or contamination of cross-border water resources
only. The argument that the trigger not be limited to large coal and coal seam
gas projects is compelling, but any potential expansion of scope would require
careful consideration to avoid duplication with other Commonwealth and state
and territory regulatory requirements.
If state and territory laws meet Commonwealth Standards, then they should
be able to be accredited.
The National Environment Standard for MNES should explicitly define key
terms, including a cross-border water resource and irreversible depletion or
contamination of the resource.
If the water trigger is changed, the name and remit of the IESC should be
adjusted to reflect any altered focus. The Commonwealth Environment
Minister (or devolved decision-maker) must seek the advice of this Committee
when considering a proposal against the National Environmental Standard.
The expertise and advice of the Committee should also be available to the
states and territories at their request, subject to the capacity and priorities of
the Committee.

Box 12 - Nuclear activities
Nuclear activities are regulated under the EPBC Act in 2 ways. The first is section
140A, which prohibits the Environment Minister from approving specific nuclear
installations. This section reflects a policy choice of elected parliaments to ban
specific nuclear activities in Australia, and any change in scope is similarly a policy
choice of elected parliaments. That said, should Australia’s policy shift in relation to
these types of nuclear activities, changes to s140A would be required.
The second way nuclear activities are regulated under the EPBC Act is the so-called
‘nuclear trigger’ (section 22(1)), whereby ‘nuclear actions’ that are likely to have a
significant impact on the environment need to be assessed and approved by the
Commonwealth. In practice, this trigger primarily captures:




mining projects, including uranium mining, and rare earth and mineral sand
mining, transport and milling activities that result in radioactive by-products
that exceed the certain thresholds, and
Commonwealth agencies undertaking nuclear transport, research or waste
treatment.

For Commonwealth agencies, most referrals received do not require approval
because activities are conducted in accordance with the regulatory guidelines and
protocols under the Australian Radiation Protection and Nuclear Safety Act
1998 (ARPANS Act) and regulated by the Australian Radiation Protection and
Nuclear Safety Authority (ARPANSA).
Uranium and other projects assessed under the ‘nuclear trigger’ require a whole-ofenvironment assessment. These expanded assessments cover impacts that the
states and territories already regulate (such as air, noise and water quality), as well
as duplicating state and territory regulation of mining projects.
ARPANSA75 highlighted in its submission that if jurisdictions adopt relevant national
codes developed under the ARPANS Act, then EPBC Act assessments can lead to
'substantially the same assessment activities being undertaken across multiple
jurisdictions creating duplicative regulatory processes'.
To be able to ensure community confidence in these 'nuclear' activities, the
Commonwealth should maintain the capacity to intervene. To achieve this, the key
reform directions proposed by the Review are:


The National Environmental Standards for MNES should include one for
nuclear actions. To provide community confidence, the Standard should





reflect the regulatory guidelines and protocols of all relevant national laws and
requirements.
Where states and territories can demonstrate their laws and management
practices meet the National Environmental Standard, their arrangements
should be able to be accredited under the proposed devolution model.
Where arrangements are not accredited, projects should be assessed by the
Commonwealth in accordance with the Standard.

Approval bilateral agreements
Despite attempts by successive Australian Governments, approval bilateral
agreements have never been implemented. Under such an agreement, the
Commonwealth would not apply the EPBC Act; instead relying on the state or
territory decision to achieve an acceptable environmental outcome. At the time of its
introduction the water trigger was prevented from being included in approval bilateral
agreements (see Box 11).
Under the current settings, devolution is inherently fragile and amendments to the
EPBC Act are required to make them stable and to work efficiently in practice. A
suite of amendments76 were pursued by the then Australian Government in 2014 to
support the implementation of its 'One Stop Shop' policy and to provide a more
enduring framework for devolution. Particularly important amendments are needed
to:



enable the Commonwealth to complete assessments and approvals if a state
or territory is unable to
ensure agreements can endure minor amendments to state and territory
settings, rather than requiring the bilateral agreement to be remade (and
consequently be subject to disallowance by the Australian Parliament on each
occasion).

In 2014 the then Australian Government was unable to secure the necessary
parliamentary support for the legislative changes required. There was considerable
community and stakeholder concern that environmental outcomes were not clearly
defined and the states and territories would not be able to uphold the national
interest in protecting the environment. A lack of clear environmental (as opposed to
process) standards fuelled political differences at the time.
This community concern remains. Submissions to the Review highlighted ongoing
concern about the adequacy of state and territory laws, their ability to manage
conflicts of interest, and increased environmental risks if the Commonwealth steps
away77.

In their submissions to the Review, jurisdictions expressed a range of views on this,
including both an ongoing desire to pursue the devolution of approvals powers (for
example, WA Government78 and SA Government79) as well as continue to improve
existing arrangements (for example, ACT Government80, NSW Government81 and
NT Government82).

4.1.2 - Duplication with states and territories
remains
Despite efforts to streamline, a key criticism of the EPBC Act from many proponents
and their representatives is that the Act duplicates state and territory regulatory
frameworks for development assessment and approval83. The Review has found that
with a few exceptions, this is largely true.
The duplication that is evident does not mean, as suggested by some, that the EPBC
Act is unnecessary and the Commonwealth should step out of the way. The
Commonwealth has a clear role in Australia's system of environmental management
(see Chapter 1). However, as the regulatory systems of the states and territories
have changed over time, and with increasing jurisdictional cooperation, the
regulatory gap filled by the Act has reduced, resulting in duplication. For example:




Most states and territories have made changes to their environmental or
planning laws to improve environmental impact assessment processes and
laws to enable accreditation for bilateral agreements.
Joined-up assessments mean that many Act project approvals mirror those
given by the relevant state or territory. The Act Condition-setting
Policy84 currently aims to streamline approval conditions between jurisdictions
in circumstances where state or territory conditions are adequate to protect
MNES.

There is no systematic way to determine the additional environmental benefits
resulting from the EPBC Act. There are examples where the operation of the Act has
led to demonstrably different environmental outcomes than those arising from state
and territory processes. In some cases, states have used powers for state-significant
developments that effectively circumvent their environmental impact assessment
requirements, while the Commonwealth has maintained the importance of due
process and undertaken assessment and approval. Submitters point to examples
such as the rejection of the state sponsored Traveston Dam in Queensland in 2009,
and fast-tracked processes for state Significant Development in NSW as evidence of
this85.

While far from perfect (see Chapter 1 and Chapter 8) the EPBC Act policy for 'like for
like' offsets exceeds requirements in some jurisdictions. This results in additional or
different conditions placed on projects that have better outcomes than would have
otherwise been the case.
Contributions to the Review have highlighted that Commonwealth involvement
should set the tone and provide leadership, as the Commonwealth is more at armslength from the benefits that would arise from the project86. There is anecdotal
evidence of this, but there are also cases where the regulatory requirements of
states and territories are more stringent than those of the EPBC Act (for example,
Indigenous engagement requirements of Victoria and the Northern Territory87).
Frustration rightly arises when regulation under the EPBC Act does not, or does not
tangibly, correspond to better environmental outcomes, given the additional costs to
business of dual processes. Various estimates of the costs to industry and business
of dual assessment and approval systems have been provided to the Review,
including:





the Minerals Council of Australia88 estimated delays can increase the cost up
to $46 million per month for a major greenfield mining project (worth $3–
4 billion) in Australia
the Property Council of Australia89 estimated that delays in assessments can
add up to $36,800 to the cost of new homes in some greenfield sites
the 2017 Independent Review of the Water Trigger Legislation90 estimated
costs to industry of around $46.8 million per year.

Estimates of costs will invariably depend on the underpinning data, assumptions and
the cost structures of projects. As the additional costs to business arising from the
EPBC Act cannot always be clearly delineated from the impositions of other
processes (such as costs associated with complying with state-based regulations),
caution should be exercised. Nevertheless, the essential argument put forward by
industry is undisputed—a reduction in time taken will reduce the cost of regulation.
As others have also done (for example, Productivity Commission91), the Review finds
there is regulatory duplication that should be addressed. There is a clear case for
greater harmonisation, but to achieve this, states and territories must demonstrate
they can effectively accommodate the national interest. The process should not be
one of negotiated agreement.

Footnotes
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[90] Hunter S 2017, Independent Review of the Water Trigger Legislation.
[91] Productivity Commission 2019, Resources Sector Regulation Draft Report.

4.2 - Proposed key reform directions
June 2020
The foundational intergovernmental agreements on the environment envisaged that
jurisdictions would accommodate their respective responsibilities in each other's laws
and regulatory systems, where possible. This is a sound ambition, and one the
governments should continue to pursue.
Previous attempts to devolve decision-making focused too heavily on prescriptive
processes and lacked clear expectations and thresholds for protecting the
environment in the national interest. The National Environmental Standards
proposed by this Review provide a legally binding pathway for greater devolution,
while ensuring the national interest is upheld (see Chapter 1).
Pursuing greater devolution does not mean that the Commonwealth 'gets out of the
business' of environmental protection and biodiversity conservation. Rather, the
reform directions proposed would result in a shift with a greater focus on accrediting
and providing assurance oversight of the activities of other regulators and in
ensuring national interest environmental outcomes are being achieved.
The devolution model proposed is not an all or nothing concept. The Commonwealth
would need to retain its capability to conduct assessments and approvals where the
Commonwealth provides sole jurisdiction, where accredited arrangements are not in
place (or cannot be used), at the request of a jurisdiction, or when the
Commonwealth exercises its ability to step in on national interest grounds. Such
capability is essential to ensure that EPBC Act requirements can continue to be
upheld in circumstances where other regulators are, for whatever reason, unable to
accommodate Act requirements in their processes. To weaken this capability would
risk unnecessary delay for projects.
The Commonwealth could:




accredit state and territory (and other regulatory) systems to assess and
approve projects, where they can demonstrate they meet National
Environmental Standards—this may require states and territories to adapt
their regulations to meet National Environmental Standards and to satisfy
accreditation requirements
approve projects that have been assessed by the states and territories under
accredited assessment processes




accredit activities on a regional basis, for example where a regional plan is in
place
accredit particular types of activities that are appropriately regulated by others
(such as fisheries, see section 4.3.4).

For projects approved under accredited arrangements, the accredited regulator
would be responsible for ensuring that projects comply with requirements, across the
whole project cycle including transparent post-approval monitoring, compliance and
enforcement. The Commonwealth should retain the ability to intervene in projectlevel compliance and enforcement where egregious breaches are not being
effectively enforced by the accredited party.
The devolution model proposed by this Review is shown in Figure 3 National
Environmental Standards support accreditation and devolution Figure 3.

Figure 3 - National Environmental Standards
support accreditation and devolution
The proposed devolution model involves 5 key elements:
1. National Environmental Standards to set the benchmark for protecting the
environment in the national interest and provide the ability to measure the
outcomes of decisions.
2. State or territory to demonstrate that their systems meet National
Environmental Standards. This element should include transparent
assessment of the jurisdiction policy, plan or regulatory process against
National Environmental Standards. It should include a formal check by the
independent monitoring, compliance, enforcement and assurance regulator,
to give confidence that arrangements for monitoring and assurance of
accredited arrangements are sound.
3. Formal accreditation by the Commonwealth Environment Minister. This
element provides accountability and legal certainty. The Minister should be
required to seek the advice of the proposed Ecologically Sustainable
Development (ESD) Committee (see Chapter 5), and this advice transparently
provided as part of the accreditation process.
4. A transparent assurance framework. This element provides confidence that
parties are implementing the processes and policies as agreed. It should
include the mechanisms for the Commonwealth to step in when it is in the
national interest to do so. The assurance framework should include:
1. governance, reporting and assurance arrangements
2. independent monitoring, audit and compliance, to support public
reporting on the operational and administrative performance of an
accredited systems
3. triggers for dispute resolution to enable the Commonwealth to step in.
These triggers should avoid any opportunity for gaming and

unnecessary disruption to the whole regulatory system. Triggers could
include:
1. where the Environment Minister deems a matter of such
environmental significance that the Commonwealth should deal
with it
2. in an individual case if the National Environmental Standards
are demonstrated not to have been met by the accredited party
3. where there is a systemic failure to meet National Environmental
Standards leading to suspension (or ultimately revocation) of
accreditation.
5. Regular review and adaptive management that ensures decision-making
contributes to the objectives established in the National Environmental
Standards, including
1. regular scheduled reviews of the accreditation system and whether the
National Environmental Standards are delivering the outcomes
intended
2. adaptive management over time, as data, information and knowledge
improve, and regulatory systems mature.
As is the case now, where formal accreditation arrangements are not in place,
Commonwealth and state or territory collaboration (for example, through the conduct
of joint assessments) should continue to be pursued to facilitate streamlining and
harmonisation.

4.3 - Commonwealth-led assessment processes are
inefficient
June 2020
Assessment pathways provided by the EPBC Act are complex, inefficient and not
supported by robust systems and processes. There is also duplication between the
Act and the activities regulated by other Commonwealth laws and agencies.
Strategic assessments and other approaches have resulted in some streamlining,
but there are opportunities for further efficiency gains.

4.3.1 - Multiple environmental assessment pathways
create unnecessary complexity and inefficiency
When a proposal is referred under the EPBC Act, the Commonwealth Environment
Minister determines if an action will, or is likely to have a significant impact. For those
proponents where it is clear they will need to be assessed in detail, it creates an
additional and time-consuming step in the process.

For some proponents, the lack of clarity on the requirements of the EPBC Act (for
example, key terms like 'significant impact') means that they refer proposed actions
for legal certainty. More than half of all referrals result in a decision that detailed
assessment and approval is not required, or not required as long as it is carried out
in a particular manner. Better guidance and clarity upfront on which impacts are
acceptable, and those which will require assessment and approval, will enable the
referral step to be avoided.
The EPBC Act contains 5 environmental assessment pathways:
1.
2.
3.
4.
5.

Assessment on Referral Information
Preliminary Documentation, with or without further information
Public Environment Report
Environmental Impact Statement
Public Inquiry

Each environmental assessment pathway has its own specific set of requirements,
timeframes and processes set out in the EPBC Act. This increases the complexity of
the regulatory framework, and the ability of the Department to clearly communicate
regulatory requirements (see Chapter 8). The multiple pathways do not result in any
additional environmental benefit or significantly change the assessment timeframes
for the regulated community.
In practice the Assessment on Referral Information, Public Environment Report and
Environmental Impact Statement environmental assessment pathways are rarely
used, and the Public Inquiry pathway has never been used (see Table 3).

Table 3 Percentage of total assessment method
decisions, from 2014–15 to 2018–19 92
Assessment approach

Per cent of total assessment method
decisions

Accredited Process

25 %

Bilateral Process

12 %

Preliminary Documentation, with further
information

58 %

Public Environment Report

2%

Environmental Impact Statement

2%

Assessment on Referral Information

1%

Assessment approach

Per cent of total assessment method
decisions

Preliminary Documentation, without further
information

1%

Public Inquiry

0%

4.3.2 - Systems that support environment impact
assessment are inefficient
The business and information systems that the Department uses for conducting
assessments are antiquated and inefficient. File management systems used by
assessment officers are cumbersome, and information is handled and handled again
throughout the process (see Chapter 6). Steps are missed or duplicated, interactions
with proponents are not easily recorded, and project tracking is difficult, and often out
of date.
There are inefficiencies arising from the way information is received from
proponents. To determine if a valid referral has been received, the Department
conducts manual checks, rather than a system identifying that a referral isn't valid
and not allowing a proponent to submit it. The environmental impact assessment
documentation provided by proponents are voluminous and can extend to more than
10,000 pages. These are provided in a form that is not word-searchable and with
data that cannot be interrogated.
There are inefficiencies in the Department’s procedures for conducting assessments.
Documentation from past decisions are not maintained and are not used to provide
guidance to proponents about what they can expect, or to support consistent
assessment and decision-making. Relevant projects from past decisions are difficult
to identify, and even if found, it is difficult to extract this information in a way that aids
decision-making. Where there is deviation from past decisions, this is often not well
explained.

4.3.3 - Wildlife trade and permitting functions are
unnecessarily prescriptive
The take, trade and movement of wildlife products (including live animals, plants and
products) are regulated under Parts 13 and 13A of the EPBC Act. Part 13 includes
permits to take, injure or kill protected matters in Commonwealth areas, including in

Commonwealth waters. Part 13A is dedicated solely to the international movement
of wildlife specimens and gives effect to Australia's obligations as a member of
the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES) and the Convention on the Conservation of Migratory Species (Bonn
Convention).
The EPBC Act goes beyond Australia's obligations under these international
conventions. For example, the Act requires import permits to be issued for Appendix
II CITES listed species, even though the exporting country has already conducted a
sustainability assessment. This results in around 2,000 additional permits being
issued each year, with costs to individuals, companies and the Department but no
appreciable conservation benefit. Similarly, the movement of personal and
household effects is overregulated. Australia requires permits for personal low-risk
trade items such as tourist souvenirs, exceeding CITES requirements.
Prescription in these parts prevents flexibility and discretion, where this is warranted.
Compliance breaches cannot be enforced in a proportionate manner. For example,
the Environment Minister must revoke an approval if a condition of a wildlife trade
operation is not met, potentially resulting in businesses being shut down for months
even for minor breaches.
Settings for the permitting of wildlife trade are inefficient and unnecessarily
prescriptive. Long-overdue amendments are required to reduce complexity and
regulatory burden, without compromising environmental or international standards.

4.3.4 - Efforts to recognise other environmental
management frameworks have led to complexity and
overlap
The EPBC Act operates in a way that seeks to recognise other environmental
regulatory and management frameworks, including the management of
Commonwealth fisheries, Regional Forest Agreements (RFAs), offshore petroleum
activities, and frameworks that regulate activities on Commonwealth land. Each of
these are explored in this section.

Commonwealth fisheries

The Australian Fisheries Management Authority (AFMA) is responsible for the dayto-day management and compliance of Commonwealth fisheries. Assessments
under the EPBC Act are conducted on the environmental performance of all export
fisheries (Part 13A Assessments) and all Commonwealth managed fisheries (Part 10
Strategic Assessments). These assessments ensure that, over time, fisheries are
managed in an ecologically sustainable way.
EPBC Act assessments of fisheries are conducted against well established
guidelines that assess the ecological sustainability of management arrangements93.
Lower-risk fisheries are now assessed on a 10 yearly rolling basis. Higher-risk
fisheries, including those that interact with protected species such as dolphins,
dugongs and sea lions are generally assessed every 3 years.
Parts 13 and 13A of the EPBC Act provide processes to assess impacts to protected
marine species (including those protected under the Bonn Convention, see Box 13)
and ensure compliance with export controls and international wildlife trade rules.
These permitting processes are generally undertaken in parallel for Commonwealth
managed fisheries and all export fisheries.

Box 13 - The Bonn Convention
The Convention on the Conservation of Migratory Species (Bonn Convention)
provides a global platform for the conservation and sustainable use of migratory
animals and their habitats.
Under the Convention, only species listed under Appendix I need be afforded
protected status. For species listed under Appendix II, the Convention encourages
range states to enter into regional or global agreements to improve these species’
conservation status.
Currently the EPBC Act requires the inclusion as a listed migratory species under the
Act of any species listed under either of the Appendices to the Convention, making it
an offence to catch, kill, injure, take, or move the species in Commonwealth waters
without a permit issued under Part 13.
Listing is automatic and occurs without regard to the species’ conservation status in
Australia. For example, for some species included under Appendix II of the
Convention, the Australian population is distinct from the global one and is
sustainably harvested within Australia. Automatic inclusion under the provisions of

the EPBC Act affords such species greater protection than is required under the
Convention and is counter to the Convention's intent.
There are opportunities to streamline the multiple assessment and permitting
processes needed to undertake commercial fishing operations in Commonwealth
waters or jointly managed fisheries. Given the maturity of the fisheries management
framework administered by AFMA, the Review is confident that further streamlining
can be achieved while maintaining assurance in the outcomes. Opportunities for a
more streamlined approach could include refining the process for strategic
assessments of individual Commonwealth fisheries or developing specific National
Environmental Standards for marine areas and accrediting AFMA’s regulatory
framework against these Standards.

Regional Forest Agreements
A Regional Forest Agreement (RFA) is a regional plan, agreed between a state and
the Commonwealth for management of native forests. RFAs balance economic,
social and environmental demands on forests and seek to deliver ecologically
sustainable forest management, certainty of resource access for the forest industry
and protection of native forests as part of Australia’s national reserve system.
The Regional Forestry Agreement Act 2002 (RFA Act) is Commonwealth legislation
under which RFAs are made. RFAs must have regard to a range of conditions,
including those relevant to MNES protected by the EPBC Act, such as endangered
species and World Heritage values (see Box 14).

Box 14 - Conditions for RFAs relevant to the EPBC
Act
A Regional Forest Agreement must have regard to assessments of the following
matters, as they are relevant to the region or regions94







environmental values, including old growth, wilderness, endangered species,
national estate values and World Heritage values
Indigenous heritage values
economic values of forested areas and forest industries
social values (including community needs)
principles of ecologically sustainable management
the agreement provides for a comprehensive, adequate and representative
reserve system



the agreement provides for the ecologically sustainable management and use
of forested areas in the region or regions.

The EPBC Act recognises the RFA Act, and additional assessment and approvals
are not required for forestry activities conducted in accordance with an RFA (except
where forestry operations are in a World Heritage property or a Ramsar wetland).
These settings are colloquially referred to as the 'RFA exemption', which is
somewhat of a misnomer.
The Review has received submissions from stakeholders concerned that the
requirements of the EPBC Act are not sufficiently addressed in RFAs, and that
monitoring, compliance, enforcement and assurance activities are inadequate.
During the course of this Review, the Federal Court found that an operator had
breached the terms of the RFA and would be subject to the ordinary controlling
provisions of the Act.
Legal ambiguities in the relationship between the EPBC Act and the RFA Act should
be clarified so that the Commonwealth’s interests in protecting the environment
interact with the RFA framework in a streamlined way.

Offshore Petroleum
The National Offshore Petroleum Safety and Environmental Management Authority
(NOPSEMA) is the Commonwealth regulator for offshore energy activities in
Commonwealth waters. Since 2014 significant streamlining of the environmental
regulation of offshore energy activities has been achieved by using a strategic
assessment made under Part 10 of the EPBC Act.
The strategic assessment endorsed NOPSEMA's environmental management
authorisation process. Activities undertaken in a way that is consistent with the
authorisation process do not need to be separately referred, assessed and approved
under the EPBC Act.
The current settings for strategic assessments have significant limitations
(see Chapter 3), resulting in inflexibility in the streamlining arrangements in place
with NOPSEMA. The strategic assessment endorsed NOPSEMA's arrangements
that were in place at the time of the agreement. This in effect froze them in time and
has invariably stifled continuous improvement and further streamlining where there
are opportunities to do so that do not lower environmental protections.

Activities on Commonwealth land
The EPBC Act provides for streamlined assessments with other Commonwealth
agencies in relation to airspace, airports, and foreign aid. Section 160 provides an
alternative pathway for managing the environmental impacts of projects managed by
other Commonwealth agencies (for example, under the Airports Act 1996), based on
advice from the Commonwealth Environment Minister.
While a relatively small component of the broader regulatory system, the proposed
National Environmental Standards (see Chapter 1) provide further opportunity to
streamline processes within the Commonwealth. It is important that conflicts of
interest be managed and situations of unconstrained self-regulation be avoided.

Footnotes
[92] Source: Unpublished data, Department of Agriculture, Water and the
Environment.
[93] Department of the Environment and Water Resources 2007, 2nd edition of the
Guidelines for the Ecologically Sustainable Management of Fisheries.
[94] From the definition of an RFA in the Regional Forest Agreements Act
2002 (Cwlth).

4.4 - Proposed key reform directions
June 2020

4.4.1 - Streamline environmental impact assessments
conducted by the Commonwealth
The Commonwealth will continue to have a role undertaking environmental impact
assessments and approvals for individual projects (see Box 15). To reduce the
complexity of the regulatory process, the pathways for assessing proposals should
be rationalised. Separate pathways should be provided for high-impact and lowerimpact developments, so that the assessment is proportionate to the level of impact
on MNES.

It is anticipated that with the proposed reform directions of this Review, the overall
caseload of the Department will be reduced over time. National Environmental
Standards and regional plans will set clear rules, meaning that proponents will be
incentivised to develop projects with acceptable impacts. This will streamline, or
indeed avoid the need for any interaction with, the regulatory process. Lower-risk
projects that still require assessment could receive approval with standard conditions
(see Chapter 3), which would provide proponents with greater certainty.
Similarly, the proposed devolution model incentivises the states and territories to
enter into accredited arrangements with the Commonwealth because the overall time
frame for project assessment and approval would be expedited.
Proposed reforms to information, data and regulatory systems will deliver further
streamlining, by providing a single source of truth for environmental information, a
modern interface for interactions on the EPBC Act, and an efficient system for case
management (see Chapter 6).

Box 15 - Pathways for a development proposal
No Commonwealth assessment or approval required—if:
1) A project can demonstrate that it meets the National Environmental Standards.
These projects should be registered and include sufficient information to
demonstrate due diligence that the scope and impacts of the project are consistent
with the Standard.
2) A project can demonstrate that it is consistent with an approved regional plan.
These projects should be registered and include sufficient information to
demonstrate due diligence that the scope and impacts of the project are consistent
with the Standard.
3) A project is assessed and/or approved under an accredited state or territory
system.
Commonwealth assessment and approval required—if:
1) A state or territory system is not accredited (or a project is not assessed under an
accredited system).
2) A project cannot demonstrate that it meets the National Environmental Standards.

3) A project occurs on Commonwealth land (and cannot demonstrate that it meets
National Environmental Standards).
4) A project is ‘called in’ by the Commonwealth Environment Minister for assessment
and approval.
5) A project is referred to the Commonwealth Environment Minister for a decision by
state, territory or another Commonwealth agency.
Note: State or territory approval may still be required in some of these cases.

4.4.2 - Improving the efficiency of wildlife permits and
trade
The EPBC Act should be amended to clearly delineate between different
international obligations arising from Appendix I and II of the Convention on the
Conservation of Migratory Species listings. This would allow Australia to meet its
international obligations under the Bonn Convention and continue to manage and
protect migratory species domestically. To do this, Part 13 of the Act could be
modified to allow the take of Appendix II listed species subject to all relevant
management arrangements demonstrating that the take would not be detrimental to
the survival of the species.
In the short-term, the Review proposes that reforms to wildlife trade permitting
arrangements should be made to align the EPBC Act with current CITES
requirements. Long-overdue amendments to streamline permitting processes should
also be pursued. In the longer-term wildlife trade provisions should be reformed to
align regulatory effort proportionate to risk and conservation benefit.

Chapter 5 - Trust in the EPBC Act
June 2020

Key points
The community and industry do not trust the EPBC Act and the regulatory system
that underpins its implementation. A dominant theme in the 30,000 contributions
received by the Review is that many in the community do not trust the Act to deliver
for the environment.

The avenues for the community to substantively engage in decision-making are
limited. Poor transparency further erodes trust.
The lack of trust is evident in high community interest in development applications,
high-profile public campaigns, legal challenges to EPBC Act decisions, and a
growing rate of both Freedom of Information (FOI) applications and requests for
statements of reasons.
The EPBC Act is not trusted by industry. They generally view it as cumbersome,
pointing to duplication, slow decision-making, and legal challenges being used as a
tool to delay projects and drive up costs for business (often called ‘lawfare’).
The key reform directions proposed by the Review are:




improve community participation in decision-making processes, and the
transparency of both the information used and the reasons for decisions
provide confidence that decision-makers have access to the best available
environmental, cultural, social and economic information
amend the settings for legal review. While retaining extended standing,
provide for limited merits review for development approvals. Legal challenges
should be limited to matters of outcome, not process, to reduce litigation that
does not have a material impact on the outcome.

5.1 - The community does not trust that the EPBC
Act is delivering for the environment
June 2020

The EPBC Act is broadly perceived as ineffective at protecting the environment. The
lack of clear outcomes (Chapter 1), weak monitoring, compliance, enforcement and
assurance (Chapter 9), and ineffective environmental monitoring and evaluation
(Chapter 7) drive mistrust.
Limited access to information about decisions and the lack of opportunity to
substantively engage in decision-making under the EPBC Act adds to this mistrust.
This drives the use of legal review to discover information, rather than its proper
purpose to test and improve decision-making.

5.1.1 - Community participation is limited to process—
they do not feel heard
The processes of the EPBC Act limit avenues for community participation in
decision-making. For example, participation in the process for listing species is
largely limited to matters of scientific fact. There is no avenue in the process to raise
concerns about the potential social and economic implications of listing additional
species or ecological communities.
The experts who lead community engagement processes in environmental impact
assessments (EIA) highlight that ‘the levels of community outrage...increasingly
reflect a greater community intolerance of proponents who disregard community
values…key stakeholders and communities are losing, or have lost, confidence in
project development and government approval processes.’95
The growth in community interest in environmental decisions is indicative of the
degree of mistrust. People want to know why decisions are made and want to
contribute to decisions that affect them and Australia’s environment, especially when
they believe those decisions are having negative consequences.
With limited trust in the effectiveness of the EPBC Act and no alternative avenue to
participate, the community seeks information or influence through whatever means
possible. The formal access options for both business and the community under the
current arrangements are:






FOI applications
requesting statements of reasons
judicial review
merits review for Part 13A wildlife trade permit decisions (noting that merits review is
not available for EIA decisions)
public comment processes.

5.1.2 - There is little transparency of information and
advice provided to decision-makers and how it is
considered in decisions
A key theme in submissions is the lack of transparency of how information is
collected and incorporated into decision-making processes. The public don’t trust
claims made by advocates or governments on the costs or benefits of a proposal,
and they don’t trust the effectiveness of compliance and enforcement activities.

There are concerns that proponents themselves commission environmental
consultants in the EIA process, but there are no professional standards or
accreditation for these consultants, which further erodes trust in decision-making.
Low transparency and a lack of early public engagement by some proponents
means that it is often late in decision-making processes that community concerns
are heightened, such as when a specific development application is being
considered. This is the most likely point they will engage with the project impacts and
the process.
Poor transparency encourages challenges to decisions. The growth in FOI requests
is indicative of the degree of mistrust and the perceived lack of transparency and
accountability for decision-makers. People cannot understand how decisions to
approve developments can be consistent with the laws that protect the environment,
if overall environmental indicators are trending down.
This lack of visibility is exacerbated by the complexity of the EPBC Act and
limitations in both the scope and transparency of information used for decisionmaking, and to ensure compliance with the Act. There is a growing trend of postapproval arrangements, where specific environmental impacts and treatments are
considered when proponent management plans are assessed. This happens without
the opportunity for public comment.
The community also cannot see how allegations of non-compliance with the EPBC
Act are investigated and resolved.
The EPBC Act and its processes focus on the provision of environmental
information, yet the Minister can and must consider social and economic factors
when making many decisions. The community can’t see how these factors are
weighed in Act decisions under the current arrangements. There is no requirement
for proponents to give fulsome information in relation to social and economic impacts
of a project proposal, nor is there scope for the assessment process to test the
veracity of that information.
The social and economic benefits and costs put forward by proponents are at the
project scale, meaning that decision-making is not based on a complete nationally
focused economic or social analysis. The trade-offs and considerations of decisionmakers are not explicit, often happening behind closed doors. This gives rise to
allegations that proponents have undue influence on decision-makers and the
environment loses out to other considerations.

The advice provided to support decisions is not always made publicly available. This
promulgates concerns over the quality of the advice, or that government may have
something to hide and shuns accountability for its decisions.
There is a lack of confidence in the quality of the advice provided, and views that
decisions are biased towards competing imperatives other than protection of the
environment. To resolve this concern, many submissions to this Review have
expressed a strong preference for decisions to be made by independent authorities
or commissions, rather than democratically elected decision-makers and their
delegates.

5.1.3 - High-profile decisions are contested—the
community is dissatisfied with environmental outcomes
It is not clear how decisions explicitly contribute to environmental outcomes. Many
contributions to the Review raised concerns that decisions made under the EPBC
Act are out of step with the views and values of the community.
Where concerns arise about environmental outcomes associated with a decision—
and with no other viable alternative for the community—public focus turns to
challenging high profile decisions. These challenges can succeed on technical legal
grounds rather than on environmental outcomes. For example, there is currently no
avenue in the EPBC Act to challenge the merits of EIA decisions; consequently,
technical process compliance has become the focus.
In the Shree case96, the technicality was a failure to attach documents to a
Ministerial decision brief. This legal challenge was on the basis of a failure to fulfil
process obligations rather than questioning the outcomes resulting from the decision,
which was remade with the same environmental outcome after legal proceedings
were completed.
Where used, campaigns, protests and the use of the courts do slow down
developments. These delays often result in no material change to the decision.
Technical challenges result in delays and costs for industry and the economy with
little, if any, benefit to the environment.

Footnotes

[95] Environmental Institute of Australia and New Zealand (EIANZ), ANON-K57VXG33-J, Submission in response to the EPBC Act Review Discussion Paper.
[96] Tarkine National Coalition Inc v Minister for Sustainability, Environment, Water,
Population and Communities (2013) 214 FCR 233.
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5.2.1 - Complexity of the EPBC Act leads to uncertainty
for business
The complexity of the EPBC Act leads to cumbersome processes, which are
inefficient for both business and government. This adds to regulatory costs, without
any associated environmental benefit (see Chapter 3 and Chapter 7). For example,
the EPBC Act does not allow decision-makers to correct or adjust decisions that are
faulty only on technical grounds. This leads to unnecessary process delays for
industry, without necessarily changing the substance of the original decision.
Judicial review cases have driven a culture of ‘box-ticking’ within the Department.
This has led to fewer resources being dedicated to assisting proponents to improve
outcomes for the environment and more on administering processes.
The information used to make a decision and how the decision is made based on
that information is not always consistent or clear. This leads to uncertainty for
proponents. Past decisions are not transparent. Industry cannot derive lessons from
previous interactions with the EPBC Act, which would lead both to efficiency and
improvements over time. This is in contrast to determinations made under tax law or
competition law, which are public and searchable.

5.2.2 - Duplicative processes and slow decision-making
drive up costs
An underlying theme of industry mistrust in the EPBC Act relate to its perceived
duplication with state and territory processes (see Chapter 4) and the length of time

it takes to receive an approval. These are key reasons why industry is calling for a
‘one-stop-shop’ model to reduce duplication and assessment time frames.
On average, resources sector projects can take nearly 3 years, or 1,013 days to
approve under the EPBC Act97, and this is too long. For business, time is money. On
large projects, time delays can result in significant additional costs (see Box 16) for
time frames related to resources sector projects). The recent provision of additional
resources to conduct EIAs has improved performance from 19% to 87% of key
decisions made on time.
There is also little accountability in the post-approval phase. There are no statutory
time frames for these decisions, and this has led to increased uncertainty and delay
for industry98

Box 16 - Time frames for assessment and approval of
resource projects under the EPBC Act have increased
over time
Since the commencement of the EPBC Act, the average time taken for large,
complex resource projects to be assessed and approved has increased from an
average of 817 days to 1,013 days (see Figure 4). The time taken for the Minister to
make an approval decision on these projects also increased to an average of
approximately 223 days.
Figure 4 Average number of days taken for approvals processes under the
EPBC Act for resource projects
These time frames do not factor in time taken for post approval requirements, such
as the development of management plans, which can be significant. They also do
not factor in appeal time frames.
Submissions have noted that businesses have experienced time delays due to
statutory deadlines being missed by the regulator. The Minerals Council of
Australia100 cited project examples of where it has taken 7 months to make a
controlled action decision with a 20 business day statutory time frame (EPBC
2019/8534), and 87-business days to make an approval decision with a 40-business
day statutory time frame (EPBC 2017/7902).

Lengthy assessment and approval processes are not all the result of a slow
Commonwealth regulator. On average, the process is with the proponent for more
than 3 quarters of the total assessment time(example in Figure 4). This includes the
time needed to collect required environmental information and collate necessary
documentation, or when projects are shelved for periods of time for commercial
reasons by proponents. In some instances, projects that require state and
Commonwealth approvals can be held up by state or territory assessment and
approval processes. In rare cases, Commonwealth approvals can be received years
before a state or territory approval101

5.2.3 - Industry is concerned that legal challenges add
further delays
Poor trust in the EPBC Act has played out in a lengthy public debate about ‘green
lawfare’, with accusations that politically motivated environment groups use the
courts to delay projects. The public discourse on legal challenges is focused on large
projects, with considerable economic benefits that impact highly valued
environmental areas102. Pro-development groups argue that the extended standing
provisions (standing beyond a person directly affected by a decision) should be
removed from the Act. Previous attempts have been made to remove these
provisions103.
Highly conflicting evidence and viewpoints have been received by the Review about
whether there is significant abuse or gaming of appeal mechanisms under the EPBC
Act104. Generally, only a small number of decisions have been challenged relative to
the approximately 6500 projects referred under the Act (19 challenges in the last 5
years).
Similarly, evidence from other jurisdictions indicates that open standing
arrangements (which are broader than the current provisions in the EPBC Act) do
not necessarily lead to excessive numbers of legal challenges. In NSW, less than
2% of development applications are challenged via judicial or merits review105.
The focus should not be to limit the capacity of people to use legal review to
challenge decisions in the public interest. Rather, the excessive process
requirements as well as improving communication and transparency for the EPBC
Act should be addressed as a matter of urgency to remove the most significant
sources of delay and to increase certainty. This effort will minimise the drivers for

legal challenge, particularly for litigation that is vexatious or without reasonable
prospects of success.

Footnotes
[97] Productivity Commission 2020, Resources sector regulation: draft report.
[98] See Productivity Commission 2020, Resources sector regulation: draft report ;
and submissions to the EPBC Act Review Discussion Paper from the Minerals
Council of Australia (MCA), ANON-K57V-XGCN-W, and the Australian Petroleum
Production and Exploration Association (APPEA), ANON-QJCP-UGHK-W.
[100] Minerals Council of Australia (MCA), ANON-K57V-XGCN-W. Submission in
response to the EPBC Act Review Discussion Paper.
[101] See examples in Productivity Commission 2020, Resources sector regulation:
draft report.
[102] For example: the Shenhua Watermark coal mine, the Carmichael coal mine
(Adani), and Shree Minerals (Tarkine).
[103] For example, the Environment Protection and Biodiversity Conservation
Amendment (Standing) Bill 2015.
[104] See for example Macintosh A, Roberts H and Constable A 2017, ‘An Empirical
Evaluation of Environmental Citizen Suits under the Environment Protection and
Biodiversity Conservation Act 1999’. Sydney Law Review, Vol.39(1), pp.87-124;
Wallace K 2020, Section 487: How activists use Red Tape to stop development and
jobs (2020 update), Institute of Public Affairs; and Productivity Commission
2020, Resources sector regulation: draft report, Canberra.
[105] Macintosh A, Gibbons P, Jones J, Constable A and Wilkinson D 2018, ‘Delays,
stoppages and appeals: An empirical evaluation of the adverse impacts of
environmental citizen suits in the New South Wales land and environment
court’, Environmental Impact Assessment Review, Vol.69, pp.94-103.
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The national interest requires different objectives to be weighed and values reflected.
This means that the EPBC Act will never satisfy all stakeholders all of the time. A key
driver of low trust in the EPBC Act is lack of confidence that it is contributing to
achieving environmental outcomes. The suite of reforms proposed by this Review is
designed to work together to lift trust in the EPBC Act and its operation.
The setting of National Environmental Standards and the development of regional
plans are key mechanisms to set the clear outcomes that the EPBC Act intends to
achieve (see Chapter 1). Many of the reform directions proposed in other chapters
seek to provide greater confidence that decisions contribute to achieving these
outcomes. These include a quantum change in the data and information that
underpins the operation of the Act (see Chapter 6), the development of effective
frameworks for monitoring and evaluating the operation of the Act and the broader
national environmental management system (see Chapter 7), and effective,
independent monitoring, compliance, enforcement and assurance (see Chapter 9).
Many of the reforms proposed will also reduce the time taken for regulatory
decisions. Clear rules (see Chapter 1), greater harmonisation with other regulators
(see Chapter 4) and better information, data and regulatory systems (see Chapter 6)
will speed up the time taken to receive environmental approval.
The aim of the key reform directions proposed in this chapter is to minimise the
demand for formal review, while providing the necessary access to the law
demanded of modern regulatory practice. They seek to address the reasons the
community chooses legal challenge over other mechanisms, while allowing for
improvements to be generated from effective scrutiny and testing of decision-making
through formal legal review.

5.3.1 - Improve community participation in decisionmaking and transparency of information
A fundamental reform is to facilitate adequate time for the community to consider
information and respond to it.
Improved community participation in processes can save time by ensuring that the
right information is surfaced at the right time and can be considered in the decisionmaking process. Best-practice community consultative processes are well
established106 and the National Environmental Standard for transparent processes

and robust decisions should include specific requirements for community
consultation.
Better information management systems (see Chapter 6) that are interactive and
digitally connected can improve community access to information about decisions,
including greater transparency of the stage of the decision-making process, the
opportunities for community participation, and the information that is being
considered in the decision-making process.
Improving participation and transparency will mean that stakeholders will be less
likely, and have less justification, to resort to legal challenge. The limited merits
review model proposed requires information to be introduced and sustained as part
of the decision-making process. Therefore, more complete information is available to
make the decision rather than being withheld for legal ‘forum shopping’.

5.3.2 - Strengthen independent advice to provide
confidence that decision-makers are using best available
information
There is low trust that decisions are not subject to inappropriate political interference.
Lack of trust is an underlying driver behind calls for independent authorities or
commissions to make decisions107.
This solution is not supported by the Review. It is entirely appropriate that elected
representatives (and their delegates) make decisions that require competing values
to be weighed and competing national objectives to be balanced. It is important that
the law is clear and that core regulatory functions are carried out effectively, rather
than decision-making being ‘independent’.
That said, community confidence and trust in the process could be enhanced by the
provision of transparent, independent advice on the adequacy of information
provided to a decision-maker. The statutory advisory committee structures in the
EPBC Act should be recast. An Ecologically Sustainable Development (ESD)
Committee should be established, comprising an independent chair and the chairs of
these committees:


Information and Knowledge (to advise on science, economic, social impacts
and traditional knowledge)








Indigenous Knowledge and Engagement (to advise on the co-design of
reforms and the National Environmental Standard for Indigenous
engagement)
Threatened Species Science (to advise on the status of threatened species
and ecological communities and actions needed to improve their condition in
regional recovery plans)
Australian Heritage Council (as established under the Australian Heritage
Council Act 2003 to provide advice on heritage matters)
A committee with water resources expertise (to advise on the impacts of
projects subject to the water trigger(see Chapter 4)).

The ESD Committee should provide transparent advice to the Minister to inform
decisions on the making of National Environmental Standards and regional plans,
and the accreditation of arrangements for devolving decision-making. The Minister
could request the Committee’s advice on other issues or decisions where they have
relevant expertise.
The ESD Committee should provide the Minister with transparent formal advice on:





the adequacy of the information provided to inform the decision
whether the processes that underpin the recommendation have been
conducted in accordance with relevant standards (for example, for community
or Indigenous engagement)
whether the recommendation is consistent with the National Environmental
Standards.

In making a decision, the Minister should be required to provide reasons as to how
the advice of the ESD Committee was considered.

5.3.3 - Retain standing with a refined, limited merits
review mechanism
The legal review framework should not be the primary determinant for the
performance of the EPBC Act. However, effective, efficient and transparent
decisions based on clear outcomes should reduce the demand for legal review.
The Review is not yet convinced that the current standing provisions in the EPBC
Act (section 487) should be removed, but adjustments to legal review provisions
should be made to provide for limited merits review ‘on the papers’. This form of
review limits the considerations to those matters that were raised and maintained by
the applicant during the due course of the regulatory decision or matters arising from
a demonstrable material change in circumstances.

Standing
The Review is not convinced of the view that extended standing should be curtailed.
Broad standing remains an important feature of environmental legislation, particularly
given the presence of collective harm resulting from damage to environmental or
heritage values. Individual loss is not always identifiable or quantifiable, reliance on
which would result in restoration falling fully on the public purse.
The courts have the capacity to deal with baseless or vexatious litigation. Litigation
with no reasonable prospect of success can be dismissed in the first instance. Both
the Federal Court and the High Court have the capacity to maintain lists of vexatious
litigants, who are prohibited from taking legal action without permission. This can
also impact a litigant’s ability to retain counsel.
The likely result in removing extended standing is that individuals with a direct
interest in a project would be co-opted to join litigation driven by others or that courts
would continue to grant standing to applicants in line with previous case law. It also
means that hearings would be lengthened to consider arguments as to a person’s
standing before the substantive issues are considered.
Although the review also found no reason to broaden standing under the EPBC Act,
even open standing (as opposed to extended standing as set out in section 487) is
not likely to result in a deluge of cases. As highlighted in the submission from the
Law Council of Australia108, the case law supports a finding that standing is not
interpreted broadly by the courts as it is aimed at protecting the public interest rather
than private concerns.
Court time should be optimised by limiting vexatious litigation and litigation with no
reasonable prospect of success. Reforms should focus on:



improving transparency of decision-making, to reduce the need to resort to
court processes to discover information
limiting legal challenges to matters of outcome not process to reduce litigation
that does not have a material impact on the outcome.

However, it may be beneficial for the EPBC Act to require an applicant seeking to
rely on the extended standing provisions to demonstrate that they have an arguable
case, or that the case raises matters of exceptional public importance before the
matter can proceed.

Form of legal review
Legal review processes are to ensure that decisions are:



made correctly in accordance with the law (judicial review)
‘preferable’ such that, within the range of decisions possible under the law,
the best decision is made based on the relevant facts (merits review)109.

In a mature regulatory framework, judicial and merits review mechanisms are
complementary. They operate in concert to test and refine decision-making over time
to ensure that regulation achieves its objectives and is responsive to changing
circumstances110.
Although the existence of judicial review helps ensure legal processes are followed,
there is a need for merits review to ensure decisions are meeting the intent of the
legislation, not simply following processes.
Full merits review is not advised. The evidence in support of full merits review is
limited and indicates that it could lead to adverse consequences. Opening decisions,
on appeal or review, to the admission of new documentation or materials for
consideration delays decisions without necessarily improving outcomes. It can also
result in the applicant receiving a substituted decision that is preferable or more
complete in some way, leading to withholding of important information and forum
shopping.
The proposal for limited merits review ‘on the papers’ has benefits in terms of:



ensuring decisions are ‘reasonable’ given the material at the time of the
decision
contributing to ensuring decisions are of high quality—that is, transparent and
consistent decisions, contested to a degree that is not detrimental to the
effectiveness of regulation, and less open to gaming.

However, it must be carefully designed to minimise perverse outcomes. A focus on
good, transparent decision-making by the regulator is the primary consideration.
Merits (and judicial) review should be a last resort to ensure correct decisions are
being made. Limits on the ability to exercise merits review should be clear and in the
interests of outcomes of the legislation.
The Review proposes merits review should be available for EIA decisions, but only:



limited to specific decisions in the EIA process
time limited in terms of when an action can be brought



if its application is demonstrated to be in the interest of the desired outcomes.

Footnotes
[106] See Environmental Institute of Australia and New Zealand (EIANZ), ANONK57V-XG33-J. Submission in response to the EPBC Act Review Discussion Paper.
[107] See for example Wentworth Group of Concerned Scientists, ANON-K57VXQTW-1, Submission in response to the EPBC Act Review Discussion
Paper and publications by the Australian Panel of Experts on Environmental Law
(APEEL).
108] Law Council of Australia, ANON-K57V-XQBU-D, Submission in response to the
EPBC Act Review Discussion Paper.
[109] Australian Government, Attorney-General’s Department 1999, What decisions
should be subject to merits review?, Administrative Review Council publication; and
Australian Government, Attorney-General’s Department 2007, Decision-making:
Accountability, Best-Practice Guide 5, Administrative Review Council publication.
[110] The independent Scientific Inquiry into Hydraulic Fracturing of Onshore
Unconventional Reservoirs in the Northern Territory 2018, Final Report of the
Scientific Inquiry into Hydraulic Fracturing in the Northern Territory, pg.420.

5.1 - The community does not trust that the EPBC
Act is delivering for the environment
June 2020
The EPBC Act is broadly perceived as ineffective at protecting the environment. The
lack of clear outcomes (Chapter 1), weak monitoring, compliance, enforcement and
assurance (Chapter 9), and ineffective environmental monitoring and evaluation
(Chapter 7) drive mistrust.
Limited access to information about decisions and the lack of opportunity to
substantively engage in decision-making under the EPBC Act adds to this mistrust.
This drives the use of legal review to discover information, rather than its proper
purpose to test and improve decision-making.

5.1.1 - Community participation is limited to process—
they do not feel heard
The processes of the EPBC Act limit avenues for community participation in
decision-making. For example, participation in the process for listing species is
largely limited to matters of scientific fact. There is no avenue in the process to raise
concerns about the potential social and economic implications of listing additional
species or ecological communities.
The experts who lead community engagement processes in environmental impact
assessments (EIA) highlight that ‘the levels of community outrage...increasingly
reflect a greater community intolerance of proponents who disregard community
values…key stakeholders and communities are losing, or have lost, confidence in
project development and government approval processes.’95
The growth in community interest in environmental decisions is indicative of the
degree of mistrust. People want to know why decisions are made and want to
contribute to decisions that affect them and Australia’s environment, especially when
they believe those decisions are having negative consequences.
With limited trust in the effectiveness of the EPBC Act and no alternative avenue to
participate, the community seeks information or influence through whatever means
possible. The formal access options for both business and the community under the
current arrangements are:






FOI applications
requesting statements of reasons
judicial review
merits review for Part 13A wildlife trade permit decisions (noting that merits
review is not available for EIA decisions)
public comment processes.

5.1.2 - There is little transparency of information and
advice provided to decision-makers and how it is
considered in decisions
A key theme in submissions is the lack of transparency of how information is
collected and incorporated into decision-making processes. The public don’t trust
claims made by advocates or governments on the costs or benefits of a proposal,

and they don’t trust the effectiveness of compliance and enforcement activities.
There are concerns that proponents themselves commission environmental
consultants in the EIA process, but there are no professional standards or
accreditation for these consultants, which further erodes trust in decision-making.
Low transparency and a lack of early public engagement by some proponents
means that it is often late in decision-making processes that community concerns
are heightened, such as when a specific development application is being
considered. This is the most likely point they will engage with the project impacts and
the process.
Poor transparency encourages challenges to decisions. The growth in FOI requests
is indicative of the degree of mistrust and the perceived lack of transparency and
accountability for decision-makers. People cannot understand how decisions to
approve developments can be consistent with the laws that protect the environment,
if overall environmental indicators are trending down.
This lack of visibility is exacerbated by the complexity of the EPBC Act and
limitations in both the scope and transparency of information used for decisionmaking, and to ensure compliance with the Act. There is a growing trend of postapproval arrangements, where specific environmental impacts and treatments are
considered when proponent management plans are assessed. This happens without
the opportunity for public comment.
The community also cannot see how allegations of non-compliance with the EPBC
Act are investigated and resolved.
The EPBC Act and its processes focus on the provision of environmental
information, yet the Minister can and must consider social and economic factors
when making many decisions. The community can’t see how these factors are
weighed in Act decisions under the current arrangements. There is no requirement
for proponents to give fulsome information in relation to social and economic impacts
of a project proposal, nor is there scope for the assessment process to test the
veracity of that information.
The social and economic benefits and costs put forward by proponents are at the
project scale, meaning that decision-making is not based on a complete nationally
focused economic or social analysis. The trade-offs and considerations of decisionmakers are not explicit, often happening behind closed doors. This gives rise to

allegations that proponents have undue influence on decision-makers and the
environment loses out to other considerations.
The advice provided to support decisions is not always made publicly available. This
promulgates concerns over the quality of the advice, or that government may have
something to hide and shuns accountability for its decisions.
There is a lack of confidence in the quality of the advice provided, and views that
decisions are biased towards competing imperatives other than protection of the
environment. To resolve this concern, many submissions to this Review have
expressed a strong preference for decisions to be made by independent authorities
or commissions, rather than democratically elected decision-makers and their
delegates.

5.1.3 - High-profile decisions are contested—the
community is dissatisfied with environmental outcomes
It is not clear how decisions explicitly contribute to environmental outcomes. Many
contributions to the Review raised concerns that decisions made under the EPBC
Act are out of step with the views and values of the community.
Where concerns arise about environmental outcomes associated with a decision—
and with no other viable alternative for the community—public focus turns to
challenging high profile decisions. These challenges can succeed on technical legal
grounds rather than on environmental outcomes. For example, there is currently no
avenue in the EPBC Act to challenge the merits of EIA decisions; consequently,
technical process compliance has become the focus.
In the Shree case96, the technicality was a failure to attach documents to a
Ministerial decision brief. This legal challenge was on the basis of a failure to fulfil
process obligations rather than questioning the outcomes resulting from the decision,
which was remade with the same environmental outcome after legal proceedings
were completed.
Where used, campaigns, protests and the use of the courts do slow down
developments. These delays often result in no material change to the decision.
Technical challenges result in delays and costs for industry and the economy with
little, if any, benefit to the environment.

Footnotes
[95] Environmental Institute of Australia and New Zealand (EIANZ), ANON-K57VXG33-J, Submission in response to the EPBC Act Review Discussion Paper.
[96] Tarkine National Coalition Inc v Minister for Sustainability, Environment, Water,
Population and Communities (2013) 214 FCR 233.
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5.2.1 - Complexity of the EPBC Act leads to uncertainty
for business
The complexity of the EPBC Act leads to cumbersome processes, which are
inefficient for both business and government. This adds to regulatory costs, without
any associated environmental benefit (see Chapter 3 and Chapter 7). For example,
the EPBC Act does not allow decision-makers to correct or adjust decisions that are
faulty only on technical grounds. This leads to unnecessary process delays for
industry, without necessarily changing the substance of the original decision.
Judicial review cases have driven a culture of ‘box-ticking’ within the Department.
This has led to fewer resources being dedicated to assisting proponents to improve
outcomes for the environment and more on administering processes.
The information used to make a decision and how the decision is made based on
that information is not always consistent or clear. This leads to uncertainty for
proponents. Past decisions are not transparent. Industry cannot derive lessons from
previous interactions with the EPBC Act, which would lead both to efficiency and
improvements over time. This is in contrast to determinations made under tax law or
competition law, which are public and searchable.

5.2.2 - Duplicative processes and slow decision-making
drive up costs

An underlying theme of industry mistrust in the EPBC Act relate to its perceived
duplication with state and territory processes (see Chapter 4) and the length of time
it takes to receive an approval. These are key reasons why industry is calling for a
‘one-stop-shop’ model to reduce duplication and assessment time frames.
On average, resources sector projects can take nearly 3 years, or 1,013 days to
approve under the EPBC Act97, and this is too long. For business, time is money. On
large projects, time delays can result in significant additional costs (see Box 16) for
time frames related to resources sector projects). The recent provision of additional
resources to conduct EIAs has improved performance from 19% to 87% of key
decisions made on time.
There is also little accountability in the post-approval phase. There are no statutory
time frames for these decisions, and this has led to increased uncertainty and delay
for industry98

Box 16 - Time frames for assessment and approval of
resource projects under the EPBC Act have increased
over time
Since the commencement of the EPBC Act, the average time taken for large,
complex resource projects to be assessed and approved has increased from an
average of 817 days to 1,013 days (see Figure 4). The time taken for the Minister to
make an approval decision on these projects also increased to an average of
approximately 223 days.
Figure 4 Average number of days taken for approvals processes under the
EPBC Act for resource projects
These time frames do not factor in time taken for post approval requirements, such
as the development of management plans, which can be significant. They also do
not factor in appeal time frames.
Submissions have noted that businesses have experienced time delays due to
statutory deadlines being missed by the regulator. The Minerals Council of
Australia100 cited project examples of where it has taken 7 months to make a
controlled action decision with a 20 business day statutory time frame (EPBC
2019/8534), and 87-business days to make an approval decision with a 40-business
day statutory time frame (EPBC 2017/7902).

Lengthy assessment and approval processes are not all the result of a slow
Commonwealth regulator. On average, the process is with the proponent for more
than 3 quarters of the total assessment time(example in Figure 4). This includes the
time needed to collect required environmental information and collate necessary
documentation, or when projects are shelved for periods of time for commercial
reasons by proponents. In some instances, projects that require state and
Commonwealth approvals can be held up by state or territory assessment and
approval processes. In rare cases, Commonwealth approvals can be received years
before a state or territory approval101

5.2.3 - Industry is concerned that legal challenges add
further delays
Poor trust in the EPBC Act has played out in a lengthy public debate about ‘green
lawfare’, with accusations that politically motivated environment groups use the
courts to delay projects. The public discourse on legal challenges is focused on large
projects, with considerable economic benefits that impact highly valued
environmental areas102. Pro-development groups argue that the extended standing
provisions (standing beyond a person directly affected by a decision) should be
removed from the Act. Previous attempts have been made to remove these
provisions103.
Highly conflicting evidence and viewpoints have been received by the Review about
whether there is significant abuse or gaming of appeal mechanisms under the EPBC
Act104. Generally, only a small number of decisions have been challenged relative to
the approximately 6500 projects referred under the Act (19 challenges in the last 5
years).
Similarly, evidence from other jurisdictions indicates that open standing
arrangements (which are broader than the current provisions in the EPBC Act) do
not necessarily lead to excessive numbers of legal challenges. In NSW, less than
2% of development applications are challenged via judicial or merits review105.
The focus should not be to limit the capacity of people to use legal review to
challenge decisions in the public interest. Rather, the excessive process
requirements as well as improving communication and transparency for the EPBC
Act should be addressed as a matter of urgency to remove the most significant
sources of delay and to increase certainty. This effort will minimise the drivers for

legal challenge, particularly for litigation that is vexatious or without reasonable
prospects of success.

Footnotes
[97] Productivity Commission 2020, Resources sector regulation: draft report.
[98] See Productivity Commission 2020, Resources sector regulation: draft report ;
and submissions to the EPBC Act Review Discussion Paper from the Minerals
Council of Australia (MCA), ANON-K57V-XGCN-W, and the Australian Petroleum
Production and Exploration Association (APPEA), ANON-QJCP-UGHK-W.
[100] Minerals Council of Australia (MCA), ANON-K57V-XGCN-W. Submission in
response to the EPBC Act Review Discussion Paper.
[101] See examples in Productivity Commission 2020, Resources sector regulation:
draft report.
[102] For example: the Shenhua Watermark coal mine, the Carmichael coal mine
(Adani), and Shree Minerals (Tarkine).
[103] For example, the Environment Protection and Biodiversity Conservation
Amendment (Standing) Bill 2015.
[104] See for example Macintosh A, Roberts H and Constable A 2017, ‘An Empirical
Evaluation of Environmental Citizen Suits under the Environment Protection and
Biodiversity Conservation Act 1999’. Sydney Law Review, Vol.39(1), pp.87-124;
Wallace K 2020, Section 487: How activists use Red Tape to stop development and
jobs (2020 update), Institute of Public Affairs; and Productivity Commission
2020, Resources sector regulation: draft report, Canberra.
[105] Macintosh A, Gibbons P, Jones J, Constable A and Wilkinson D 2018, ‘Delays,
stoppages and appeals: An empirical evaluation of the adverse impacts of
environmental citizen suits in the New South Wales land and environment
court’, Environmental Impact Assessment Review, Vol.69, pp.94-103.
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The national interest requires different objectives to be weighed and values reflected.
This means that the EPBC Act will never satisfy all stakeholders all of the time. A key
driver of low trust in the EPBC Act is lack of confidence that it is contributing to
achieving environmental outcomes. The suite of reforms proposed by this Review is
designed to work together to lift trust in the EPBC Act and its operation.
The setting of National Environmental Standards and the development of regional
plans are key mechanisms to set the clear outcomes that the EPBC Act intends to
achieve (see Chapter 1). Many of the reform directions proposed in other chapters
seek to provide greater confidence that decisions contribute to achieving these
outcomes. These include a quantum change in the data and information that
underpins the operation of the Act (see Chapter 6), the development of effective
frameworks for monitoring and evaluating the operation of the Act and the broader
national environmental management system (see Chapter 7), and effective,
independent monitoring, compliance, enforcement and assurance (see Chapter 9).
Many of the reforms proposed will also reduce the time taken for regulatory
decisions. Clear rules (see Chapter 1), greater harmonisation with other regulators
(see Chapter 4) and better information, data and regulatory systems (see Chapter 6)
will speed up the time taken to receive environmental approval.
The aim of the key reform directions proposed in this chapter is to minimise the
demand for formal review, while providing the necessary access to the law
demanded of modern regulatory practice. They seek to address the reasons the
community chooses legal challenge over other mechanisms, while allowing for
improvements to be generated from effective scrutiny and testing of decision-making
through formal legal review.

5.3.1 - Improve community participation in decisionmaking and transparency of information
A fundamental reform is to facilitate adequate time for the community to consider
information and respond to it.
Improved community participation in processes can save time by ensuring that the
right information is surfaced at the right time and can be considered in the decisionmaking process. Best-practice community consultative processes are well
established106 and the National Environmental Standard for transparent processes

and robust decisions should include specific requirements for community
consultation.
Better information management systems (see Chapter 6) that are interactive and
digitally connected can improve community access to information about decisions,
including greater transparency of the stage of the decision-making process, the
opportunities for community participation, and the information that is being
considered in the decision-making process.
Improving participation and transparency will mean that stakeholders will be less
likely, and have less justification, to resort to legal challenge. The limited merits
review model proposed requires information to be introduced and sustained as part
of the decision-making process. Therefore, more complete information is available to
make the decision rather than being withheld for legal ‘forum shopping’.

5.3.2 - Strengthen independent advice to provide
confidence that decision-makers are using best available
information
There is low trust that decisions are not subject to inappropriate political interference.
Lack of trust is an underlying driver behind calls for independent authorities or
commissions to make decisions107.
This solution is not supported by the Review. It is entirely appropriate that elected
representatives (and their delegates) make decisions that require competing values
to be weighed and competing national objectives to be balanced. It is important that
the law is clear and that core regulatory functions are carried out effectively, rather
than decision-making being ‘independent’.
That said, community confidence and trust in the process could be enhanced by the
provision of transparent, independent advice on the adequacy of information
provided to a decision-maker. The statutory advisory committee structures in the
EPBC Act should be recast. An Ecologically Sustainable Development (ESD)
Committee should be established, comprising an independent chair and the chairs of
these committees:


Information and Knowledge (to advise on science, economic, social impacts
and traditional knowledge)








Indigenous Knowledge and Engagement (to advise on the co-design of
reforms and the National Environmental Standard for Indigenous
engagement)
Threatened Species Science (to advise on the status of threatened species
and ecological communities and actions needed to improve their condition in
regional recovery plans)
Australian Heritage Council (as established under the Australian Heritage
Council Act 2003 to provide advice on heritage matters)
A committee with water resources expertise (to advise on the impacts of
projects subject to the water trigger(see Chapter 4)).

The ESD Committee should provide transparent advice to the Minister to inform
decisions on the making of National Environmental Standards and regional plans,
and the accreditation of arrangements for devolving decision-making. The Minister
could request the Committee’s advice on other issues or decisions where they have
relevant expertise.
The ESD Committee should provide the Minister with transparent formal advice on:





the adequacy of the information provided to inform the decision
whether the processes that underpin the recommendation have been
conducted in accordance with relevant standards (for example, for community
or Indigenous engagement)
whether the recommendation is consistent with the National Environmental
Standards.

In making a decision, the Minister should be required to provide reasons as to how
the advice of the ESD Committee was considered.

5.3.3 - Retain standing with a refined, limited merits
review mechanism
The legal review framework should not be the primary determinant for the
performance of the EPBC Act. However, effective, efficient and transparent
decisions based on clear outcomes should reduce the demand for legal review.
The Review is not yet convinced that the current standing provisions in the EPBC
Act (section 487) should be removed, but adjustments to legal review provisions
should be made to provide for limited merits review ‘on the papers’. This form of
review limits the considerations to those matters that were raised and maintained by
the applicant during the due course of the regulatory decision or matters arising from
a demonstrable material change in circumstances.

Standing
The Review is not convinced of the view that extended standing should be curtailed.
Broad standing remains an important feature of environmental legislation, particularly
given the presence of collective harm resulting from damage to environmental or
heritage values. Individual loss is not always identifiable or quantifiable, reliance on
which would result in restoration falling fully on the public purse.
The courts have the capacity to deal with baseless or vexatious litigation. Litigation
with no reasonable prospect of success can be dismissed in the first instance. Both
the Federal Court and the High Court have the capacity to maintain lists of vexatious
litigants, who are prohibited from taking legal action without permission. This can
also impact a litigant’s ability to retain counsel.
The likely result in removing extended standing is that individuals with a direct
interest in a project would be co-opted to join litigation driven by others or that courts
would continue to grant standing to applicants in line with previous case law. It also
means that hearings would be lengthened to consider arguments as to a person’s
standing before the substantive issues are considered.
Although the review also found no reason to broaden standing under the EPBC Act,
even open standing (as opposed to extended standing as set out in section 487) is
not likely to result in a deluge of cases. As highlighted in the submission from the
Law Council of Australia108, the case law supports a finding that standing is not
interpreted broadly by the courts as it is aimed at protecting the public interest rather
than private concerns.
Court time should be optimised by limiting vexatious litigation and litigation with no
reasonable prospect of success. Reforms should focus on:



improving transparency of decision-making, to reduce the need to resort to
court processes to discover information
limiting legal challenges to matters of outcome not process to reduce litigation
that does not have a material impact on the outcome.

However, it may be beneficial for the EPBC Act to require an applicant seeking to
rely on the extended standing provisions to demonstrate that they have an arguable
case, or that the case raises matters of exceptional public importance before the
matter can proceed.

Form of legal review
Legal review processes are to ensure that decisions are:



made correctly in accordance with the law (judicial review)
‘preferable’ such that, within the range of decisions possible under the law,
the best decision is made based on the relevant facts (merits review)109.

In a mature regulatory framework, judicial and merits review mechanisms are
complementary. They operate in concert to test and refine decision-making over time
to ensure that regulation achieves its objectives and is responsive to changing
circumstances110.
Although the existence of judicial review helps ensure legal processes are followed,
there is a need for merits review to ensure decisions are meeting the intent of the
legislation, not simply following processes.
Full merits review is not advised. The evidence in support of full merits review is
limited and indicates that it could lead to adverse consequences. Opening decisions,
on appeal or review, to the admission of new documentation or materials for
consideration delays decisions without necessarily improving outcomes. It can also
result in the applicant receiving a substituted decision that is preferable or more
complete in some way, leading to withholding of important information and forum
shopping.
The proposal for limited merits review ‘on the papers’ has benefits in terms of:



ensuring decisions are ‘reasonable’ given the material at the time of the
decision
contributing to ensuring decisions are of high quality—that is, transparent and
consistent decisions, contested to a degree that is not detrimental to the
effectiveness of regulation, and less open to gaming.

However, it must be carefully designed to minimise perverse outcomes. A focus on
good, transparent decision-making by the regulator is the primary consideration.
Merits (and judicial) review should be a last resort to ensure correct decisions are
being made. Limits on the ability to exercise merits review should be clear and in the
interests of outcomes of the legislation.
The Review proposes merits review should be available for EIA decisions, but only:



limited to specific decisions in the EIA process
time limited in terms of when an action can be brought



if its application is demonstrated to be in the interest of the desired outcomes.

Footnotes
[106] See Environmental Institute of Australia and New Zealand (EIANZ), ANONK57V-XG33-J. Submission in response to the EPBC Act Review Discussion Paper.
[107] See for example Wentworth Group of Concerned Scientists, ANON-K57VXQTW-1, Submission in response to the EPBC Act Review Discussion
Paper and publications by the Australian Panel of Experts on Environmental Law
(APEEL).
108] Law Council of Australia, ANON-K57V-XQBU-D, Submission in response to the
EPBC Act Review Discussion Paper.
[109] Australian Government, Attorney-General’s Department 1999, What decisions
should be subject to merits review?, Administrative Review Council publication; and
Australian Government, Attorney-General’s Department 2007, Decision-making:
Accountability, Best-Practice Guide 5, Administrative Review Council publication.
[110] The independent Scientific Inquiry into Hydraulic Fracturing of Onshore
Unconventional Reservoirs in the Northern Territory 2018, Final Report of the
Scientific Inquiry into Hydraulic Fracturing in the Northern Territory, pg.420.

Key points
Decision-makers, proponents and the community do not have access to the best
available data, information and science. This results in suboptimal decision-making,
inefficiency and additional cost for business, and poor transparency to the
community. The key reasons why the EPBC Act is not using the best available
information are:



The collection of data and information is fragmented and disparate. There is
no single national source of truth that people can rely on.
The right information is not available to inform decisions. Information is
skewed towards western environmental science and does not adequately
consider Indigenous knowledge of the environment, or social, economic and
cultural information. This broader set of information is not clearly integrated to
inform decisions that deliver ecologically sustainable development (ESD).
Cumulative impacts and future challenges like climate change are not
effectively considered.



The Department’s systems for information analysis and sharing are
antiquated. Cases cannot be managed effectively across the full life cycle of a
project, and the user experience is clunky and cumbersome for both
proponents and members of the community interested in a project.

The key reform directions proposed by the Review are:











A national ‘supply chain’ of information is required so that the right information
is delivered at the right time to those who need it. This supply chain should be
an easily accessible ‘single source of truth’ on which the public, proponents
and governments can rely.
To deliver an efficient supply chain, a clear strategy is needed so that each
investment made contributes to building and improving the system over time.
A custodian for the national environmental information supply chain is
needed. The Commonwealth should clearly assign responsibility for national
level leadership and coordination. Adequate resources should be provided to
develop the systems and capability that is needed to deliver the evidence
base for Australia’s national system of environmental management.
A National Environmental Standard for information and data should set clear
requirements for the provision of data and information in a way that facilitates
transparency and sharing. The standard should apply to all sources of data
and information, including information collected by proponents.
To apply granular standards to decision-making, Government needs the
capability to model the environment, including the probability of outcomes
from proposals. To do this well, investment is required to improve knowledge
of how ecosystems operate and develop the capability to model them. This
requires a complete overhaul of existing systems to enable improved
information to be captured and incorporated into decision-making.

6.1 - There is no single source of truth for data
and information
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6.1.1 - Data and information are hard to find,
access and share
There is no single national source of truth that people can rely on. This adds
cost for businesses and governments, as they collect and re-collect the
information they need. It also results in less community trust in the process,
as they question the quality of information on which decisions are made, and
the outcomes that result from them.














There are many sources of information on the environment. These are
produced by a wide range of organisations, including proponents,
researchers, various Commonwealth agencies, state and territory
governments, local governments and regional natural resource management
organisations. Each organisation collects and manages information to suit
their own needs.
There are many different portals, tools and datasets available, but there is no
clear, authoritative source of environmental information to help users identify
and access information that is relevant. Department datasets, including the
Species Profile and Threats (SPRAT) Database and the Protected Matters
Search Tool (PMST), do not refine and present data in a way that is useful for
proponents, assessment officers, decision-makers or the general public. The
Atlas of Living Australia attempts to bring together disparate sources of data
in one place, but even its custodian, CSIRO, acknowledges its shortcomings
(see Box 17).

Box 17 - The Atlas of Living Australia
The Atlas of Living Australia (ALA) is a digital platform that pulls together
Australian biodiversity data from multiple sources, making it accessible and
reusable. It aims to support better decisions and on-ground actions and
deliver efficiency gains for data management.
Launched in 2010, the ALA is hosted by CSIRO and funded under the
National Collaborative Research Infrastructure Strategy. Further funding is
secured out to 2023.
A wide range of organisations and individuals contribute data to the ALA,
including universities, museums, governments, CSIRO, Indigenous ecological
knowledge holders, and conservation and community groups. The ALA
provides the technology, expertise and standards to aggregate the data and
make it available in a range of ways. The platform now contains over 85
million biodiversity occurrence records, covering over 111,000 species,
including birds, mammals, insects, fish and plants.
The ALA provides a user-friendly, online interface that supports species
information, data visualisation and mapping tools, download of data and
access to more sophisticated analysis tools. Organisations can also build on
the ALA's open IT infrastructure to enhance their own information services
and products, for example the Department of Agriculture, Water and the
Environment's Monitoring, Evaluation, Reporting and Improvement Tool
(MERIT) platform.











A recent review of the ALA111 found that the ALA has 'pioneered a stepchange' in the use of Australia’s biodiversity data. However, the review noted
some stakeholder concerns regarding the lack of controls and metrics around
data quality and reliability, and data coverage and diversity. The report noted
that minimal data is provided to the ALA by consultants and industry, which
can represent a major source of biodiversity information. Industry is also not
identified as a key user of the ALA, which appears to be a missed opportunity.
The issues identified by stakeholders in the ALA review highlight the overall
lack of both a strategic approach to delivering diverse, representative and
comprehensive data to align with national needs, and consistent funding to
support such an approach.
Valuable data is often ‘locked’ in inaccessible formats. Valuable historical data
is stored in paper reports. Information on listed species and communities, and
assessment documents provided by proponents, are usually in PDF form. To
access this information, each document must be found, opened and read
individually.
Large amounts of valuable environmental data collected are not shared within
government, between governments, or made available for further use. Data
collected by proponents to support environmental impact assessments or the
acquisition and management of offsets is not provided in a way that is able to
be shared or reused. It is often considered proprietary by proponents. Data
collected by the research community is often targeted for scientific publication
and not always easily accessible for wider use. Regrettably, critical data and
the opportunity to establish longitudinal datasets is lost over time as
organisational priorities change and the resources to maintain datasets are
withdrawn.
The costs and frustrations of unclear requirements, limited access to shared
data, duplication and lack of transparency in the environmental assessment
process have been widely acknowledged. In November 2019, environment
ministers from across Australia agreed to work together to digitally transform
environmental assessment systems. In 2019 the Australian and West
Australian governments made financial commitments to the collaborative
Digital Environmental Assessment Program. This will deliver a single online
portal to submit an application across both tiers of government and a
biodiversity database that will eventually be rolled out nationally112. This is a
good first step to improve the interface between proponents and regulators
and the access and ease of use of information for environmental impact
assessments.















There is no clear strategy for environmental information. Unlike other areas of
national policy (such as the economy, the labour market and health),
environment and heritage policy does not have a comprehensive, wellgoverned and funded national information base. Efforts are duplicated, and
Australia does not make the most of public investment in information and
data. Multiple parties collect or purchase the same or similar information,
often because they aren’t aware of other efforts. Similar systems and
databases are built by multiple jurisdictions. Shared or collective development
would be more efficient.
A number of government-funded initiatives have sought to deliver greater
coordination and standardisation of environmental data. These include the
National Environmental Information Infrastructure, the Terrestrial Ecosystem
Research Network, the Atlas of Living Australia (see Box 17), Digital Earth
Australia (the monitoring framework that underpins the Regional Land
Partnerships program), and the work of the Western Australia Biodiversity
Science Institute.
Despite these efforts, governments often must resort to negotiating case-bycase data licensing and sharing, rather than having data-sharing agreements
and systems that can talk with each other. The collation of information on the
impacts of the 2019/20 bushfires on the environment is an example of this.
There is no comprehensive long-term national strategy or coordination.
Funding is often uncertain because it consists of ad-hoc program-based
investments. There are custodians for some national-level data and
information (for example Geoscience Australia coordinates satellite data, and
the Great Barrier Reef Marine Park Authority coordinates information related
to the Great Barrier Reef) but there are major gaps, particularly for terrestrial
environments.
No single organisation has clear responsibility or adequate and ongoing
funding for stewardship and coordination across the breadth of national
environmental information. The lack of coordination drives higher costs and
derives fewer benefits from the investments that are made in information
collection and curation.

Footnotes
[111] Daly J 2019, Atlas of Living Australia Future Directions National
Consultation: Findings Report.
[112] More information about the Digital Transformation of Environmental
Assessment Program is available from The Hon Sussan Ley MP Minister for
the Environment media release from 21 November 2019, Congestion busting

for environmental assessments, and the media release from the West
Australian Government on 13 May 2020, McGowan Government announces
streamlined environmental assessment processes during COVID-19 recovery.
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inform decisions made under the EPBC Act
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6.2.1 - Western scientific environmental information
is the focus
To deliver ecologically sustainable development (ESD), decision-makers must weigh
up information on the long-term environmental, economic, cultural and social impacts
and benefits of their decisions.
The current focus of the EPBC Act is on western environmental science. There are
currently clear structures and avenues for western scientific advice on the
environment to be provided and considered. For example, the Act establishes the
Threatened Species Scientific Committee for threatened species and communities
listing advice and the Independent Expert Scientific Committee on Coal Seam Gas
and Large Coal Mining Development (IESC) for advice. There is no corresponding
avenue or expectation for Indigenous environmental knowledge, or economic or
social information, to be explicitly included or considered in statutory processes.
Decision-makers must weigh competing factors, yet the information they rely on to
do so is not comprehensive or transparent.
The information base for development assessment decisions is heavily skewed to
environmental information collected by the proponent. There is no requirement for
the proponent to give comprehensive information on social, economic or cultural
impacts, or for the assessment process to examine the veracity of that information.
The avenues to seek expert advice (beyond that provided by the IESC) in the
development assessment process are limited, and rarely used in practice.

6.2.2 - Cumulative impacts and future threats are not
well considered
Environmental science and management have traditionally aimed to understand past
environmental conditions, how and why conditions have changed, and what needs to
be done to ‘return’ the environment to its ‘past’ state.
As highlighted in Chapter 1, a key shortcoming of the EPBC Act is the focus on
project-by-project decisions. These decisions are largely based on project-centric
information, collected and collated for the purposes of conducting an environmental
impact assessment. With limited exceptions (see, for example, Box 18), the
cumulative impacts of decisions on the landscape are not well considered. This is a
key shortcoming of the Act.

Box 18 - Assessment of cumulative impacts of
proposed coal seam gas or large coal mining
developments
The analysis and advice provided by the Independent Expert Scientific Committee
on Coal Seam Gas and Large Coal Mining Development (IESC) is an example of a
clear expectation and process for considering cumulative impacts in advice provided
to the decision-maker.
The 'Information Guidelines for the Independent Expert Scientific Committee advice
on coal seam gas and large coal mining development proposals' outline the definition
and requirements for the consideration of cumulative impacts and provide advice on
the scale and nature of assessment.
The consideration of cumulative impacts and risks needs to take into account ‘all
relevant past, present and reasonably foreseeable actions, programmes and policies
that are likely to impact on water resources'. Consideration of local-scale cumulative
impacts is undertaken by the proponent, informed by groundwater and surface
modelling, bioregional assessments and other relevant regional plans. Advice on
broader cumulative impacts may be provided by government regulators.
This focus on considering and providing advice on cumulative impacts is facilitated
by several factors, including:










the broad definition of 'water resources' (defined according to the Water Act
2007) supports a holistic view of impacts on the underlying processes that
support species and ecosystem services, leading to more comprehensive and
integrated scientific advice
significant focus on and investment in groundwater and surface water models
over several decades
the more recent investment in the Commonwealth Government’s bioregional
assessment programs to deliver independent, scientific assessments of the
potential cumulative impacts of coal and unconventional gas developments on
the environment
the IESC's legislative functions, and its focus on developing a suite of
resources to assist industry and regulators with environmental assessments,
providing clarity around expectations and information needs.
The establishment of the IESC and the delivery of the Bioregional
Assessments Program was part of a $150 million National Partnership
Agreement announced by the Commonwealth Government in 2012113, with an
additional $30.4. million in funding announced for the Geological and
Bioregional Assessments Program in 2017. This highlights the significant
amount of investment required in data aggregation, analysis and expert
advice required to underpin the consideration of cumulative impacts.

Due to climate change, the past will no longer be a useful guide to the future. Key
threats to the environment, including biosecurity incursions and altered fire regimes,
will be compounded by climate change. While considering cumulative impacts is
important now, this becomes increasingly so as the predicted widespread and
substantial changes to the environment arising from climate change manifest.
There will always be inherent uncertainty about how future pressures will affect the
environment, but it is possible to better understand different future scenarios to help
inform decisions. There is a clear need to enhance capability to consider a dynamic
environment and a changing future.
The proposed key reforms, including the setting of National Environmental
Standards and the making of regional and strategic national plans, enable
cumulative impacts to be considered over long time frames. This requires a
substantially improved information base and a broader suite of information tools,
including the capacity to model the outcomes of alternative scenarios.
New information tools are needed. While proven and long used in many areas of
environmental management (such as climate modelling, fisheries, the management
the Great Barrier Reef and for water resources), the modelling capability to predict
the impacts of threats and management actions on land-based biodiversity is still
relatively immature in Australia.

The technologies to analyse and gain insights from diverse and very large datasets
are not broadly used, but these insights are essential to develop and refine predictive
models. This contrasts to other areas of national policy such as the economy and
health, where predictive modelling is a mainstream and widespread tool used to
inform decision-making.

Footnotes
[113] Prime Minister’s Media release, 7 March 2012, NSW signs up to coal seam gas
agreement.

6.3 - The Department’s information management
systems are antiquated
June 2020
The EPBC Act was developed in the last century, when the use of paper was
standard, and the internet was not yet central to the effective delivery of government
services. The way the Act is administered has not kept pace with the rapid
transformation in how government, businesses and people interact with technology.
In essence, the Department uses systems which are insufficient to deliver its
regulatory functions efficiently.
The online systems that support the EPBC Act are cumbersome, duplicative and
slow, and do not meet expectations for an easy, tailored, digital experience. The
Department’s systems for managing assessment documentation result in the need to
manually handle (and double handle) files, leading to mistakes and delays.
Interactions with proponents are not easily recorded, resulting in duplication and a
lack of structure.
There is no system for efficient case management, and it is not easy for the
Department, the proponent or the community to determine the status of a proposal in
the assessment process or track a project after an approval has been granted.
Departmental systems do not link with state and territory systems, and there is no
single user portal.
The EPBC Act requires archaic methods of communication such as newspaper
advertisements and publishing in the Government Notices Gazette. The focus on

meeting statutory requirements often comes at the expense of effort to use more
modern forms of presenting and communicating information in an easily accessible
way.

6.4 - Proposed key reform directions
June 2020

6.4.1 - A national environmental information supply
chain, roadmap and custodian
The provision of information can be viewed like a supply chain. Information is
delivered through a series of processes that convert raw data into end products that
can be used—by decision-makers to inform their decisions, by proponents to help
them understand and design their project proposals, and by the community to
understand the impacts of decisions and the outcomes that are achieved.
As with other supply chains, effort and resourcing is required for an efficient chain
that delivers the right products at the right time to the right customers. The customer
(the user) is central to the design of the supply chain.
Reform activities proposed by this Review will become core users of the supply
chain of information, including:




requirements to make decisions that deliver ESD
the setting and implementation of National Environmental Standards
the development of regional environmental plans and the monitoring and
evaluation framework of the EPBC Act (Chapter 7).

The opportunity is broader than just the EPBC Act. A national environmental
information supply chain that delivers for a national system of environmental
management is needed. The national environmental information supply chain
should:




prioritise the collection of environmental and other information, making the
most of modern technologies to do this efficiently
have a central repository (or clearly linked repositories), from where data can
be curated into information and knowledge
incorporate the data and information that is owned and curated by others,
including economic and social information. Indigenous data and knowledge
should be also incorporated in a culturally appropriate way, which respects
the custodians of that knowledge





incorporate predictive modelling capability, so cumulative pressures can be
considered and, future scenarios and risks can be comprehensively examined
supply the decision-making frameworks, that enable ESD to be effectively
considered, and the precautionary principle applied
feed into the frameworks that support monitoring and evaluation, of the
National Environmental Standards, the operation of the Act and the broader
national environmental management system.

A national supply chain, which can deliver the same information to a decision-maker
(for example the Commonwealth or a state or territory under a devolved
arrangement), will make it easier for governments to demonstrate their systems
deliver decisions that are consistent with the National Environmental Standards.
Significant upfront investment is required to deliver the substantial improvement in
the information supply chain, and ongoing investment will be required to maintain the
system over time. This will improve the effectiveness of Australia’s environmental
management and deliver efficiency for governments and for business.
Given the significant investment required, the supply chain should be delivered in a
strategic and coordinated way. A comprehensive roadmap is needed. Responsibility
for planning and delivering the supply chain should be assigned to a national
institution—a custodian of the national environmental information supply chain.
There are numerous potential candidates amongst key national institutions.
However, the Review is not going to ‘pick a winner’.
The national custodian would have clear responsibility for:









facilitating the collaboration of relevant stakeholders to establish information
needs for national-level reporting, and policy and program design
developing, publishing and maintaining a long-term data, information and
systems strategy and road map that identifies priority needs
overseeing the central repository (or connected repositories) of information,
noting that individual datasets may be managed by the collecting organisation
that has the relevant expertise
providing advice on the national standards for data collection, management
and use
coordinating national level capability for predictive modelling, including
facilitating a community of knowledge to support the development and use of
these models
advising on the frameworks for delivering ESD in decision-making and for
applying the precautionary principle (which should be required by the EPBC
Act).

6.4.2 - A national environmental standard for
information and data
A National Environmental Standard for information and data should describe and
define data requirements, and the form in which data should be provided to support
data sharing and transparency. Building on existing technical data standards, a
National Standard should provide a clear framework to support the provision of the
required data and information, in a form that supports its integration into the supply
chain.
Some standards for data and information already exist. However, there are rarely
consequences if these standards are not used. Proponents should be required to
submit data and information supporting development approval applications in a
standardised way. Compliance with the standard should be a requirement for an
application to be validly made.
The standard should apply to proponents and other providers of information and data
including relevant departments. The ‘Digital Transformation of Environmental Impact
Assessment’ work being delivered through a partnership between the Australian and
West Australian governments provides a sound starting point for this standard114.
Legislative changes could further embed expectations for data collection and sharing
in the EPBC Act. The Act could include powers that enable the Commonwealth to
compel public institutions, researchers and other organisations funded by
government grants and programs to provide the environmental information they
collect in a manner consistent with the National Environmental Standard for
information and data.

6.4.3 - The Department’s information management
systems need a complete overhaul
The Department’s information management systems need to be overhauled to
provide a modern interface for interactions on the EPBC Act and to embed within
systems the key decision-making frameworks that harness information and
knowledge.
A modern interface includes:







a case-management system that supports the full project lifecycle, from
application through assessment, approval, to compliance and enforcement
the capacity to link with others—so that information can be provided once and
shared many times (for example with the supply chain custodian or other
regulators)
the ability to record, share and search information related to EPBC Act
decisions in a way that is accessible to both the public and proponents
the ability to readily communicate decisions using modern communication
channels, rather than relying on newspaper advertisements and the
Government Notices Gazette.

In the short-term, the granularity of National Environmental Standards is limited by
the information available to define and apply them to decision-making. A quantum
shift in the quality of information is required to transform standards from qualitative
indicators of outcomes to quantified measures of outcomes. To apply granular
standards to decision-making, governments need the capability to model the
environment, including the probability of outcomes from proposals, drawing on
predictive modelling capabilities and decision-making frameworks for ESD that will
be delivered as part of the information supply chain.
To do this well, investment is required to improve knowledge of how ecosystems
operate and develop the capability to model them, which is essential for testing
scenarios and making informed, risk-based decisions. This requires a complete
overhaul of the systems to enable improved information to be captured and
incorporated into decision-making.
The frameworks and data used to advise decision-makers, and how these have
been applied in the development of advice for decision-makers (for example in the
making of a standard, regional plan or decision on a development application),
should be publicly available information. The Government’s systems should have the
capability to efficiently support the preparation, consideration and publication of this
information.
To build public trust and confidence, the proposed Information and Knowledge
Committee (Chapter 5) should be responsible for providing the Environment Minister
with independent advice on the application of the National Environmental Standard
and the ESD decision-making frameworks. This advice should be transparently
provided, and, where the Environment Minister acts in a manner contrary to the
advice, a statement of reasons should be published.

6.4.4 - Resourcing reforms

The Review acknowledges that the quantum shift required in information and data
systems will come at significant cost.
A national information supply chain, with a custodian, should deliver efficiencies for
all governments over time. It is an up-front investment that negates the need for
multiple systems to be developed by individual governments, or to fund new one-off
initiatives requiring grants or program funds.
CSIRO noted in their submission that systems of linked repositories and
standardisation between jurisdictions could deliver both economic gains and
increased transparency115. In Western Australia, it is estimated that digitally
transformed environmental impact assessment would deliver a benefit of more than
$150 million every year through accelerated private and public project
development116.
The need for investment in data, information and systems is in part generated by the
need to regulate the impacts of development on the environment. Consistent with the
principle that the impactor (or ‘polluter’) pays, proponents should be required to pay
the efficient cost of the share of information, knowledge and systems required to
underpin the regulation of their activities.

Footnotes
[114] Background on this work can be found in the Digitally Transforming
Environmental Assessment Working Group Report, a report of the Digital
Environmental Impact Assessment Working Group released in October 2019.
[115] CSIRO, ANON-K57V-XFQC-Y. Submission in response to EPBC Act Review
Discussion Paper.
[116] WABSI, 2019. Digital Environmental Impact Assessment: Report of the Digital
Environmental Assessment Working Group.

