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THE HON SUSSAN LEY MP 
MINISTER FOR THE ENVIRONMENT 

STATEMENT OF REASONS FOR DECISIONS UNDER  
SECTION 10 AND SECTION 12 OF THE ABORIGINAL AND TORRES STRAIT 

ISLANDER HERITAGE PROTECTION ACT 1984 

1. Decision 
1.1 I, Sussan Ley, Minister for the Environment, provide the following statement of 

reasons for my decisions not to make declarations under section 10 and section 12 of 
the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) 
(ATSIHP Act), in relation to an area known as Djab Wurrung Country, near Ararat in 
Victoria, and certain objects located in that area. 

2. Legislation 
2.1 A copy of the ATSIHP Act is at Annexure A to this statement of reasons. 

3. Background 
3.1 On 18 June 2018, the then Minister for the Environment and Energy, 

the Hon Josh Frydenberg MP, received correspondence dated 17 June 2018 (the 
Application, Annexure B) seeking that he make declarations under sections 9, 10 
and 12 of the ATSIHP Act for protection of an area near Ararat, in Victoria known as 
Djab Wurrung Country (the Specified Area), and certain objects located in the 
Specified Area. The Application was submitted by Jidah Clark, Tracey Bamblett 
Onus, Meriki Onus, Lorraine Sandra Onus, Tarneen Onus-Williams, Eileen Austin, 
Geoff Clark, Monica McDonald and Marjorie Thorpe, who are identified in the 
Application as Djab Wurrung Traditional Owners (the Applicants). The 
correspondence was followed on 21 June 2018 with a request for confirmation of 
receipt. 

3.2 On 5 July 2018,1 Jidah Clark and Meriki Onus on behalf of the Applicants confirmed 
that the section 12 application sought protection of the following six trees (the Six 
Trees): 

a. E1 (Yellow Box Scarred Tree) [GDA94 Coordinates 688430E, 

5864681N] 

b. E2 (Canoe Tree) [GDA94 Coordinates 688126E, 5864844N] 

 
1 Email from Jidah Clark to the Department, 5 July 2018. 
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c. E3 (Hollow Tree BT1) [GDA94 Coordinates 687991E, 5864773N] 

d. E4 (Scarred Tree No 1) [GDA94 Coordinates 680435E, 5868058N] 

e. E5 (Scarred Tree No 2) [GDA94 Coordinates 678917E, 5868624N] 

f. E6 (Hopkins River Hollow Tree BT2) [GDA94 Coordinates 678320E, 5868983N] 

3.3 The Applicants also confirmed that the section 10 application sought protection over 
an area described as the ‘Maximum Construction Footprint’ as depicted on a number 
of maps attached to the application, corresponding to the planned works area for part 
of a proposed upgrade to the Western Highway (the Project), to which they attributed 
the threat of injury or desecration.2 

3.4 No format for applications under the ATSIHP Act is specified. The Application is taken 
to consist of all correspondence received from the Applicant between 18 June 2018 
when initial contact occurred and 5 July 2018, in which the Applicants variously 
characterised the application. 

3.5 On 18 July 2018, in accordance with his statutory obligations under section 10(1)(c) 
of the ATSIHP Act, the then Minister, the Hon Josh Frydenberg MP, appointed 
Ms Susan Phillips as the Reporter for the purposes of the Application under 
section 10 of the ATSIHP Act (the Reporter). 

3.6 On 12 September 2018, the then Minister, the Hon Melissa Price MP, decided not to 
make a declaration under section 9 of the ATSIHP Act as she was not satisfied, on 
the evidence available, that the Specified Area was under serious and immediate 
threat of injury or desecration. Minister Price wrote to the Applicants on the same day 
to notify them of them of her decision in accordance with section 16 of the 
ATSIHP Act. 

3.7 In accordance with section 10(3) of the ATSIHP Act, the Reporter sought 
representations from interested parties by publishing a notice in the Commonwealth 
of Australia Gazette and The Age and Ararat Adviser newspapers (24 July 2018). 

3.8 Representations were forwarded to the Reporter. The deadline for representations 
was 20 August 2018, with the last representation being received on 31 August 2018. 

3.9 On 13 September 2018, the Reporter provided her report and all representations 
received to the then Department of the Environment and Energy (now known as the 
Department of Agriculture, Water and the Environment) (the Department). 

3.10 On 25 October 2018, Minister Price wrote to the then Victorian Minister for Roads and 
Road Safety, the Hon Luke Donnellan MP; the Victorian Minister for Energy, 
Environment and Climate Change, the Hon Lily D’Ambrosio MP; and the Victorian 
Minister for Planning, the Hon Richard Wynne MP, under section 13 of the 
ATSIHP Act. 

3.11 On 30 October 2018, Minister Donnellan provided a response to Minister Price's 
letter, with an additional response from his portfolio agency Major Road Projects 
Authority (MRPA) provided on 7 November 2018. 

 
2 Email from Jidah Clark to the Department, 5 July 2018. 
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3.12 On 1 January 2019, Major Road Projects Victoria (MRPV) was established. MRPV is 
part of the Major Transport Infrastructure Authority established as an Administrative 
Office of the Department of Transport in the State of Victoria. MPRV effectively 
replaced MRPA. 

3.13 On 19 December 2018, Minister Price decided not to make declarations under 
section 10 and 12 of the ATSIHP Act in relation to the Application. 

3.14 The decision of Minister Price was subject to a judicial review challenge brought by 
the Applicants in the Federal Court (VID168 of 2019). On 12 April 2019, Justice 
Mortimer set aside the decisions of Minister Price of 19 December 2018 not to make 
declarations under sections 10 and 12 of the ATSIHP Act, on the basis that the 
Minister conceded that her decisions were affected by an error of law, and remitted 
the Application to the Minister for determination according to law. 

3.15 On 17 April 2019, the Department sought comment from the Applicants on the letter 
from MRPA dated 7 November 2018 and other material before the then Minister for 
the Environment in respect of the Application. The Applicants, through their legal 
representative, responded on 17 May 2019 (transmitted on 20 May 2019) and 
provided further material on 21 and 22 May 2019. 

3.16 On 23 May 2019, the Department was notified by MPRV that it had reached 
agreement with the Eastern Maar Aboriginal Corporation (EMAC) regarding how 
MRPV will undertake the proposed Western Highway upgrade. On 29 May 2019, 
MRPV wrote to the Department to provide an update on its consultation with EMAC, 
which included a letter of support from EMAC to MRPV. 

3.17 On 29 May 2019, the Department sought comment from the Applicants on the new 
material provided by MRPV to the Department. The Applicants, through their legal 
representative, provided submissions dated 30 May 2019, 10 June 2019, 
13 June 2019 (provided on 18 June 2019), 17 June 2019 and 19 June 2019. 

3.18 On 16 July 2019, I decided not to make declarations under section 10 or section 12 of 
the ATSIHP Act. 

3.19 On 13 August 2019, the Applicants commenced judicial review proceedings in the 
Federal Court in respect of the 16 July 2019 decision (VID885 of 2019). On 
6 December 2019, Justice Robertson set aside the decision of 16 July 2019 on the 
basis that it was affected by an error of law and remitted the Application to the 
Minister for further consideration according to law: Clark v Minister for the 
Environment [2019] FCA 2027. In particular, Robertson J held that the reasons for 
decision had misunderstood the Application and failed to address the questions 
whether the area and the objects the subject of the Application were under threat of 
injury or desecration having regard to the statutory definition of Aboriginal tradition 
and the statutory concept of injury or desecration. 

3.20 On the same date, Robertson J dismissed the Applicants' interlocutory application 
dated 8 November 2019: Clark v Minister for the Environment (No 2) [2019] FCA 
2028. 
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3.21 In accordance with the judgment of Robertson J in Clark v Minister for the 
Environment [2019] FCA 2027 at [142]-[144], the following questions should be 
addressed in determining the Application: 

a. whether the Specified Area is a significant Aboriginal area, being an area of 
land or water of particular significance to Aboriginals in accordance with 
Aboriginal tradition as defined (namely, the body of traditions, observances, 
customs and beliefs of Aboriginals generally or of a particular community or 
group of Aboriginals, including any such traditions, observances, customs or 
beliefs relating to particular persons, areas, objects or relationships); 

b. whether the Specified Area is, or is likely to be, used or treated in a manner 
inconsistent with Aboriginal tradition;  

c. whether the use or significance of the Specified Area in accordance with 
Aboriginal tradition is, or is likely to be, adversely affected by reason of anything 
done in, on or near the Specified Area;  

d. whether there is, or is likely to be, passage through or over, or entry upon, the 
Specified Area by any person occurring in a manner inconsistent with Aboriginal 
tradition;  

e. whether any of the Six Trees is a significant Aboriginal object, being an object 
(including Aboriginal remains) of particular significance to Aboriginals in 
accordance with Aboriginal tradition; and 

f. whether any of the Six Trees is, or is likely to be, used or treated in a manner 
inconsistent with Aboriginal tradition.  

Further information provided following the decision of the Federal Court 

3.22 On 10 January 2020, the Department gave the Applicants (through their legal 
representative, Mr Michael Kennedy) and MRPV an invitation to provide any 
additional material they wished to be considered in determining the remitted 
Application.  

3.23 On 15 January 2020 (under cover of a letter dated 14 January 2020), MRPV provided 
additional material to the Department, including: 

a. “Agreement on Terms of Settlement of Interlocutory Injunction” dated 1 October 
2019; and 

b. “Agreement to Amend the Terms of Settlement of Interlocutory Injunction 
Application” dated 29 November 2019 (which extends the effective date of the 
agreement dated 1 October 2019 above). 

3.24 I note that, as a result of these documents, the Applicants consented to MRPV 
undertaking some works within part of the Specified Area for an interim period. 
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3.25 Between 16 January 2020 and 7 February 2020, Mr Kennedy provided a number of 
responses on behalf of the Applicants to the Department’s invitation to provide 
additional material. In particular: 

a. On 3 February 2020, Mr Kennedy provided a submission in which he 
addressed: (i) alleged omissions from a list of material  proposed by the 
Department for the purpose of this decision, provided to the Applicants by letter 
of 10 January 2020; (ii) particular issues from submissions Mr Kennedy had 
made from May-July 2019 that warranted specific consideration; (iii) certain 
material that had been provided to the Department by MRPV in May 2019; (iv) a 
report dated 7 December 2018 by Natasha Sanders of On Country Heritage & 
Consulting entitled “Community consultation on two culturally significant trees 
along the proposed Western Highway Duplication, between Buangor and 
Ararat, Victoria” (the On Country Report); and (v) a video extract from a 
documentary in relation to the Application. The documents provided together 
with this submission included a letter (dated 30 January 2020) from Natasha 
Sanders in relation to the views expressed in the On Country Report and an 
email dated 30 January 2020 from Dr Heather Builth in relation to the On 
Country Report and the significance of one of the Six Trees (Tree E1). 

b. On 5 February 2020, Mr Kennedy provided further materials in relation to the 
genesis of the On Country Report. 

c. On 7 February 2020, Mr Kennedy provided a further submission which 
contained detailed comments on the statement of reasons for the decision 
dated 16 July 2019 (which had subsequently been set aside by orders made by 
the Federal Court on 6 December 2019). 

3.26 On 10 February 2020, the Department gave each of MRPV and Mr Kennedy an 
invitation to comment on the material submitted in response to the Department’s 
10 January 2020 invitation.  

3.27 On 25 February 2020, MRPV responded to the Department’s 10 February 2020 
invitation, confirming their earlier positions and including three items of 
correspondence in relation to previous field inspections by Aboriginal Victoria.  

3.28 No response to the Department’s 10 February 2020 invitation was received from 
Mr Kennedy within the specified deadline.  

3.29 On 6 March 2020, the Department gave Mr Kennedy an invitation to comment on 
material submitted by MRPV on 25 February 2020. On 9 April 2020, Mr Kennedy 
responded to the Department’s 6 March 2020 invitation raising a number of issues – 
in particular, Mr Kennedy challenged the reliability and credibility of previous cultural 
heritage reviews associated with Aboriginal Victoria and Martang Pty Ltd (Martang), 
which was a Registered Aboriginal Party (RAP) under the Aboriginal Heritage Act 
2006 (Vic) (Aboriginal Heritage Act) (although Martang has since had its formal 
registration revoked), and responded in relation to the claimed safety benefits and 
economic benefits arising from the Project. In addition, Mr Kennedy provided a letter 
dated 5 April 2020 from Mr Jimmy Onus, a Djab Wurrung and Gunditmara Traditional 
Owner, in relation to the cultural significance of the trees and the landscape in Djab 
Wurrung country. 
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3.30 On 9 April 2020, the Department provided Mr Kennedy with a revised list of material 
to be put before the Minister. Mr Kennedy provided further comments on the revised 
list on 22 and 23 April 2020. On 7 May 2020, the Department responded to these 
comments, and provided a further revised list of material to be put before the Minister. 

Applications under sections 9 and 18 of the ATSIHP Act 

3.31 Concurrent with the Application (under sections 10 and 12 of the ATSIHP Act), 
several applications were made by the Djab Wurrung Traditional Owners for 
emergency protection under sections 9 and 18 of the ATSIHP Act, as set out below. 

3.32 On or around 20 December 2019, applications were made for emergency 
declarations under section 9 and section 18 of the ATSIHP Act in respect of the 
Specified Area and the Six Trees. These applications were suspended by the 
Applicants on 24 December 2019 on the basis of an undertaking made by MRPV 
dated 23 December 2019.  

3.33 On or around 25 February 2020, an application was made for an emergency 
declaration under section 18 of the ATSIHP Act to protect a ‘possible mortuary tree’, 
which is not one of the Six Trees but which is located within the Specified Area, 
together with a circular area with a radius of 3.39 metres around the tree. This 
application was resolved on 28 February 2020 when an authorised officer decided not 
to make a declaration under section 18 of the ATSIHP Act. The Department noted 
that there was no specific evidence to show that the tree was a mortuary tree or that it 
was of particular significance to Aboriginals in accordance with Aboriginal tradition. 
While the Department was mindful that the broader landscape may be of particular 
significance to Aboriginals in accordance with Aboriginal tradition, it considered that 
the specified area around the tree was too small to meaningfully contribute to that 
landscape other than by virtue of the tree in question. Accordingly, the authorised 
officer was not satisfied that the particular tree was a significant Aboriginal object, and 
was not satisfied that the specified area around the tree was a significant Aboriginal 
area.  

3.34 A simultaneous application was made on or around 25 February 2020 for an 
emergency declaration under section 9 of the ATSIHP Act to protect the immediate 
area around the same ‘possible mortuary tree’. The application was resolved on 
18 June 2020, when the Minister decided not to make a declaration under section 9 of 
the ATSIHP Act. The Minister was not satisfied that the Specified Area was a 
significant Aboriginal area. 

3.35 On or around 14 April 2020, an application was made for an emergency declaration 
under section 18 of the ATSIHP Act to protect the Specified Area and the Six Trees. 
This application was resolved on 12 May 2020 when an authorised officer decided not 
to make a declaration under section 18 of the ATSIHP Act. The authorised officer was 
not satisfied that the Specified Area and the Six Trees were under serious and 
immediate threat of injury or desecration. 

3.36 A simultaneous application was made on or around 14 April 2020 for an emergency 
declaration under section 9 of the ATSIHP Act to protect the Specified Area. The 
application was resolved on 18 June 2020, when the Minister decided not to make a 
declaration under section 9 of the ATSIHP Act. The Minister was not satisfied that the 
Specified Area was under serious and immediate threat of injury or desecration. 
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3.37 During this time, the Department has received correspondence from MRPV 
undertaking to defer, delay or limit works at various points during the consideration of 
the applications. I noted that in most cases undertakings were made to avoid the 
need for an application under section 9 of the ATSIHP Act for emergency declaration, 
although ultimately it was always the Applicants’ decision whether to pursue or 
withdraw their application. 

4. Evidence or other material on which my findings were based 

4.1 My decision not to make declarations under section 10 and section 12 of the 
ATSIHP Act in this instance was made after considering briefing material from the 
Department, which included the documents set out in the list appearing at 
Annexure C to this statement of reasons. 

4.2 Some of the material included in Annexure C is material submitted in relation to the 
Applicants' applications under sections 9 and 18 of the ATSIHP Act. I took that 
material into consideration to the extent that it contains information that is relevant to 
my consideration of the significance of the Specified Area and the Six Trees that are 
the subject of my decision under section 10 and section 12 of the ATSIHP Act.  

5. Findings on material questions of fact 

Legislative Framework 

5.1 Section 10(1) of the ATSIHP Act provides that I may, by legislative instrument, make 
a declaration in relation to a specified area where: 

a. I received an application made orally or in writing by or on behalf of an 
Aboriginal or a group of Aboriginals seeking the preservation or protection of the 
specified area from injury or desecration;  

b. I was satisfied: 

(i) that the specified area is a significant Aboriginal area; and 

(ii) that the specified area is under threat of injury or desecration; 

c. I received a report under section 10(4) in relation to the area from a person 
nominated by me and considered the report and any representations attached 
to the report; and 

d. I considered such other matters as I think relevant. 

5.2 I was satisfied that, in deciding whether or not to make a declaration, I was required 
to consider the report prepared under section 10(4) of the ATSIHP Act and any 
representations attached to it. 

5.3 I was satisfied that section 10(1)(d) of the ATSIHP Act permits consideration of a wide 
range of public interests and private interests that I think are relevant to my decision, 
including social and economic impacts. 

5.4 I was also satisfied that the power to make a declaration under section 10 is a 
discretionary power, and that even if I was satisfied that the Specified Area is a 
significant Aboriginal area, and that the Specified Area is under threat of injury or 



 

Page 8 of 35 

desecration, I was required to balance those findings against other matters that I think 
are relevant, and evaluate competing private and public interests before deciding 
whether or not to make a declaration.  

5.5 Section 12(1) of the ATSIHP Act provides that I may, by legislative instrument, make 
a declaration in relation to a specified object or class of objects where: 

a. I have received an application made orally or in writing by or on behalf of an 
Aboriginal or a group of Aboriginals seeking the preservation or protection of the 
specified object or class of objects from injury or desecration;  

b. I am satisfied: 

(i) that the object is a significant Aboriginal object or the class of objects is a 
class of significant Aboriginal objects; and 

(ii) that the object or the whole or part of the class of objects is under threat 
of injury or desecration; 

c. I have considered any effects the making of a declaration may have on the 
proprietary or pecuniary interests of persons other than the Aboriginal or 
Aboriginals who made the application; and 

d. I have considered such other matters as I think relevant. 

5.6 I was satisfied that section 12(1)(d) of the ATSIHP Act permits consideration of a wide 
range of public interests and private interests that I think are relevant to my decision, 
including social and economic impacts. 

5.7 I was also satisfied that the power to make a declaration under section 12 is a 
discretionary power, and that even if I was satisfied that the Six Trees are significant 
Aboriginal objects, and that the Six Trees are under threat of injury or desecration, I 
was required to balance those findings against other matters that I think are relevant, 
and evaluate competing private and public interests before deciding whether or not to 
make a declaration.     

5.8 Section 13(2) of the ATSIHP Act provides that I shall not make a declaration in 
relation to an area, object or objects located in a State or the Northern Territory 
unless I have (or the Minister at the relevant time has) consulted with the appropriate 
Minister of that State or Territory as to whether there is, under a law of that State or 
Territory, effective protection of the area, object or objects from the threat of injury or 
desecration. 

Key statutory concepts 

5.9 Section 3 of the ATSIHP Act defines a number of key statutory concepts and terms 
that are relevant to my decision. 

5.10 ‘Significant Aboriginal object’ is defined in section 3(1) as ‘an object (including 
Aboriginal remains) of particular significance to Aboriginals in accordance with 
Aboriginal tradition’. 
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5.11 ‘Significant Aboriginal area’ is relevantly defined in section 3(1) as ‘an area of land in 
Australia of land in Australia … of particular significance to Aboriginals in accordance 
with Aboriginal tradition’. 

5.12 Section 3(2) provides that, for the purposes of the ATSIHP Act, an area or object shall 
be taken to be injured or desecrated if: 

a.  in the case of an area: 

(i) it is used or treated in a manner inconsistent with Aboriginal tradition; 

(ii) by reason of anything done in, on or near the area, the use or significance 
of the area in accordance with Aboriginal tradition is adversely affected; or 

(iii) passage through or over, or entry upon, the area by any person occurs in 
a manner inconsistent with Aboriginal tradition; or 

b. in the case of an object—it is used or treated in a manner inconsistent with 
Aboriginal tradition. 

5.13 Section 3(3) states that ‘an area or object shall be taken to be under threat of injury or 
desecration if it is, or is likely to be, injured or desecrated’.  

5.14 ‘Aboriginal tradition’ is defined in section 3(1) of the ATSIHP Act as ‘the body of 
traditions, observances, customs and beliefs of Aboriginals generally or of a particular 
community or group of Aboriginals, and includes any such traditions, observances, 
customs or beliefs relating to particular persons, areas, objects or relationships’. 

Application under sections 10(1)(a) and 12(1)(a) of the ATSIHP Act 

5.15 The Application under both ss. 10 and 12 of the Act was initially made in writing on 18 
June 2018 and included one attachment, being a report dated 31 August 2017 by Dr 
Heather Builth entitled ‘Desktop Report on Culturally Modified Trees along Planned 
Road Works of Southern Deviation Route of Option 1 for the Western Highway 
between Ararat and Beaufort, Victoria’ (2017 Builth Report).3 Further information 
about the Application was received in writing on 5 July 2018, along with attachments.4 

5.16 The Applicants describe themselves as Djab Wurrung Traditional Owners. I was 
satisfied that the Application has been made by a ‘group of Aboriginals’ within the 
meaning of the ATSIHP Act. 

5.17 For the purposes of the Application under section 10 of the ATSIHP Act: 

a. the Applicants specified an area ‘on Djab Wurrung country close to the Victorian 
town of Buangor on the VicRoads planned upgrade to the Western Highway’, 
the boundary of which was defined in the Application by reference to map and 
GPS coordinates corresponding to the ‘Maximum Construction Footprint’ of 
planned works on the Project;  

 
3 Letter from Djab Wurrung traditional owners to Minister Frydenberg, 17 June 2018 (received 18 
June 2018) 
4 Email from Jidah Clark to the Department, 5 July 2018. 
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b. the Specified Area is located within the boundaries of the registered Native Title 
application VC2012/001 made on behalf of the Djab Wurrung people by EMAC 
on 13 December 2012; and 

c. the Application seeks protection of the Specified Area from injury or desecration 
by proposed road works related to the planned upgrade to the Victorian 
Western Highway. 

5.18 For the purposes of the Application under section 12 of the ATSIHP Act: 

a. the Applicants specified the objects as the Six Trees described in paragraph 3.2 
above, and 

b. the Application seeks protection of the Six Trees from injury or desecration.  

5.19 I was satisfied that an application was received in writing by or on behalf of a group of 
Aboriginals seeking the preservation or protection of the Specified Area from injury or 
desecration, as required by section 10(1)(a) of the ATSIHP Act and the preservation 
or protection of specified objects from injury or desecration, as required by 
section 12(1)(a) of the ATSIHP Act. 

Finding on whether the Six Trees are significant Aboriginal objects (s 12(1)(b)(i)) 

5.20 I note that under section 3(1) of the ATSIHP Act: 

significant Aboriginal object means an object (including Aboriginal remains) of 
particular significance to Aboriginal in accordance with Aboriginal tradition … 

5.21 ‘Aboriginal tradition’ is defined in section 3(1) of the ATSIHP Act as ‘… the body of 
traditions, observances, customs and beliefs of Aboriginals generally or of a particular 
community or group of Aboriginals, and includes any such traditions, observances, 
customs or beliefs relating to particular persons, areas, objects or relationships’.  

5.22 Based on these definitions, to be satisfied that the Six Trees are ‘significant Aboriginal 
objects’ for the purposes of section 12(1)(b)(i) of the ATSIHP Act, I must be satisfied 
that the objects are of particular significance to Aboriginals in accordance with a 
relevant body of traditions, observances, customs and beliefs of Aboriginals generally 
or of a particular community or group of Aboriginals. 

5.23 To determine whether the Six Trees are significant Aboriginal objects, I considered 
and evaluated the evidence and material listed in Annexure C to this statement of 
reasons to gain an appreciation of the claimed significance of the objects and the 
relevant Aboriginal tradition. In particular, I considered:  

a. the basis upon which the objects are claimed by the Applicants to be of 
particular significance to Aboriginals in accordance with Aboriginal tradition, 
especially regarding the cultural significance of the trees to women;  

b. the Application and subsequent correspondence from the Applicants, and 
representations provided by the Reporter in her report provided under section 
10 of the ATSIHP Act dated 13 September 2018 (the Section 10 Report);  

c. the three reports provided by Dr Heather Builth and the On Country Report; and 
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d. the outcome of the walk-through of the site on 29 April 2019 attended by 
representatives of MRPV, MRPV's contractor, the contractor's arborist, EMAC 
and the Djab Wurrung community.5  

5.24 I took into account the Applicants' statements in the Application that the Six Trees are 
objects of particular significance in accordance with Aboriginal tradition because they 
retain immeasurable historic, social and cultural value. The Application mostly 
discusses the Six Trees together, which are described as having ‘had multiple uses’ 
and ‘played an important role in the health of our country and the wellbeing of our 
people for countless generations’. The Six Trees are also described as ‘extremely 
rare examples and the last remnants of such trees’. The Application states: 

They [the Six Trees] are living beings that embody our stories throughout this 
significant landscape. These old trees are named ‘Delgug’ meaning ‘tall 
person’. These trees are our ancestors and we must protect them to the best 
of our ability. Destroying them is severely upsetting, and brings bad fortune. 

5.25 The Application also states: 
a. two of the trees (Tree E3 and Tree E6) are highly culturally significant ancient 

hollow trees, which sit in an extremely significant area at the basin of the 
Hopkins River, and are connected to songlines and stories that reach from 
Langi Ghiran, black cockatoo dreaming site and also along the Hopkins River 
which is connected to eel dreaming. They are ancient trees that are particularly 
culturally significant to Djab Wurrung women; 

b. the trees have been used by their ancestors for hundreds of years, over 
50 generations, and have had multiple uses over time. They are extremely rare 
examples and the last remnants of such culturally significant trees, as most 
similar trees in the area have already been destroyed over the course of history; 
and 

c. the trees have played an important role in the health of Djab Wurrung country 
and the wellbeing of the Applicants’ people for countless generations. They are 
living beings that embody their stories throughout this significant landscape. 
These old trees are named ‘Delgug’ meaning ‘tall person’. They are ancestors 
and must be protected. The Applicants claim that destroying the trees is 
severely upsetting and brings bad fortune. 

5.26 The Application describes Trees E3 and E6 as being ‘of particular significance’. They 
are said to be ‘highly culturally significant ancient hollow trees, which sit in a [sic] 
extremely significant area at the basin of the Hopkins river, and are connected to our 
songlines and stories that reach from Langi Ghiran, our black cockatoo dreaming site 
and also along the Hopkins river which is connected to our eel dreaming’. The 
Application does not provide specific information in relation to Tree E1, save for the 
information contained in the 2017 Builth Report.  

5.27 I also had regard to submissions from two of the Applicants, Jidah Clark, and Marjorie 
Thorpe. The submission from Jidah Clark was made during the section 10 reporting 
process, and is confidential. In her submission, Marjorie Thorpe states that she is one 

 
5 Letter from MRPV to the Department, 29 May 2019, Attachment A – letter from EMAC to MRPV, 

29 May 2019. 



 

Page 12 of 35 

of four elders nominated at a meeting of women to address the concerns of the 
Tjabwurong (Djab Wurrung) on the destruction of the trees on Western highway. I 
noted that Ms Thorpe stated that more investigation of the area is needed. These 
submissions were consistent with representations made by other indigenous persons, 
including Carmel Thannhauser and Gillian Trebilcock (the mother of a Djab Wurrung 
man), and oral representations made to the Reporter by Aboriginal men (some of 
whom were Djab Wurrung) at camps set up around Tree E3 and Tree E6. 

5.28 Further, I noted broad agreement from other persons who have made representations 
that the trees are of particular significance, namely the 22 'community' 
representations included in the Section 10 Report. All but one of the community 
representations supported the Application. One respondent, Carmel Thannhauser, 
self-identified as an Aboriginal person. Another respondent, Gillian Trebilcock, 
identified herself as the mother of a Djab Wurrung man. Some of the community 
representations were briefly stated opinions or requests, and some appealed to 
general issues of Aboriginal sovereignty and/or spirituality. Many of the 
representations additionally raised irrelevant considerations, such as biodiversity 
conservation issues. 

5.29 I considered the Reporter’s view that the Six Trees are of significance to Aboriginal 
people in accordance with their traditions, observances, customs or beliefs. The 
Reporter concluded in the Section 10 Report that ‘it is clear that the trees, many 
culturally modified by their ancestors, are situated in a landscape in which Djab 
Wurrung people maintain certain traditions. The existence of those traditions has 
been identified in work done with local Aboriginal people since before the Application 
was made. The Applicants follow those traditions which have been handed down to 
the present generation by their forebears. The Applicants feel obliged by those 
traditions to seek protection of the trees which form an integral part of those traditions 
and enduring creation stories.’ 

5.30 In addition to the Section 10 Report, I also considered the On Country Report and the 
On Country Notification Report, the 2017 Builth Report, the 2018 Builth Report and 
the Supplementary Trees Report dated 13 June 2019 (Supplementary Trees 
Report). 

5.31 I considered Dr Builth's statement in the 2017 Builth report that the two large hollow 
trees (E6 (Hopkins River Hollow Tree BT2) and E3 (Hollow Tree BT1)) fall into the 
category of habitation trees and are striking examples and require protection. I had 
regard to the fact that, in relation to E4 (Scarred Tree No 1) and E5 (Scarred Tree No 
2), Dr Builth states only that those trees have scars that have overgrown. Further, I 
note that Dr Builth's specific discussion of Tree E1 is limited. In relation to Tree E1, Dr 
Builth concludes that a small scar is, ‘considered to be of sufficient likelihood to be the 
result of Aboriginal workmanship that it should be protected’. Dr Builth later describes 
Tree E1 in her summary as ‘Most likely Aboriginal CMT [culturally modified tree]’. The 
report does not particularise the meaning or use of the scar. 

5.32 The 2018 Builth Report, which was based on field work in the area in July and 
August 2018, in consultation with Djab Wurrung people, that expands on the findings 
of the 2017 Builth Report. This report reiterates the conclusions of the 
2017 Builth Report and appears to focus further on Aboriginal heritage values at the 
landscape level. The report describes Tree E1 as part of a ‘significant cultural 
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precinct' but does not clearly explain how Tree E1 participates in the values of this 
precinct apart from by being a large old tree. On page 32 of the report, a photograph 
of a scar on Tree E1 is captioned as a ‘possible historic survey marker’ and later, ‘a 
much more recent scar that could well be a historic survey blaze or boundary marker 
between the old stations’. A separate scar is described as almost closed but still 
visible. 

5.33 I took into account Dr Builth's observations in the Supplementary Trees Report, 
particularly her statement regarding Tree E1, that the description of scarring on that 
tree as ‘a ‘European scar, not an Aboriginal scarred tree’ is a statement that is 'not 
justified’. However, I also note that Dr Builth did not describe Aboriginal use of E1, 
other than to refer to the belief of a local historian that ‘the particular tree scar could 
be a boundary marker showing the boundary between historical pastoral stations’. 
This description stands in contrast to the detailed description of the ‘Fiddleback Tree’ 
(not one of the Six Trees) in the same report. 

5.34 I considered the letter to the Reporter from MRPA dated 20 August 2018, in which 
MRPA stated that it had received ‘repeated confirmation from Aboriginal Victoria that 
there is no evidence of Aboriginal cultural heritage significance with respect to the 
trees’.  

5.35 I noted that Aboriginal Victoria received approval of VicRoads’ Western Highway 
Cultural Heritage Management Plan Complex Assessment (CHMP12327) (CHMP) in 
2013. The approval was from Martang as the RAP under the Aboriginal Heritage Act 
at the relevant time. This CHMP recognised four scar trees in the area. It provides for 
the excavation, relocation and return of the scar trees in agreement with Martang. I 
note that the CHMP does not recognise any birthing trees. I also noted that Aboriginal 
Victoria archaeologists were ‘unable to identify any evidence of human manipulation 
or deliberate burning of the reported possible birthing trees’. The Application states 
that Martang ‘does not represent all Djab Wurrung clans or people’ and disputes 
Martang’s evaluation of the cultural values of the trees and specified area. 

5.36 I noted that MRPA's submission to the Reporter included letters from Aboriginal 
Victoria dated 24 May 2017 and 15 November 2017, which concluded that none of 
the Six Trees were determined to have any cultural heritage significance. However, I 
note that MRPA's (now MRPV’s) position has since changed, as indicated through its 
correspondence to the Department on 29 May 2019 relating to its consultation with 
EMAC following the making of the Application. I was satisfied that MRPV now accepts 
that five of the Six Trees (namely Trees E2 to E6) are significant.  

5.37 In its representations to the Section 10 Reporter, Aboriginal Victoria asserts that it 
‘elevates the advice of the relevant RAP (Martang), and (two) Djab Wurrung elders 
above other advice’, ‘favourably weighting’ their evidence over others and over the 
conflicting evidence provided by Dr Builth and other Aboriginal elders. 

5.38 I also noted that VicRoads states that on 17 February 2017, a senior Martang woman 
was ‘unable to confirm [Trees E3 and E6] as being of Aboriginal cultural heritage 
significance’. Further, on 4 May 2017, two senior Djab Wurrung women (nominated 
by EMAC and Martang) inspected Trees E3 an E6, claimed to be significant 
Aboriginal objects, under section 12 of the ATSIHP Act, and concluded they were not 
‘birthing’ trees as they were not close enough to fresh water.  



 

Page 14 of 35 

5.39 I had regard to the On Country Report, which addresses the general significance of 
large old trees and notes at several points that trees do not need to be culturally 
modified to be culturally significant. In relation to Tree E1, the On Country Report 
initially follows the analysis of the 2017 Builth Report, but adds that, ‘[the] axe marks 
were assessed again during the 2018 on-site consultation and were determined to be 
that of a stone axe rather than a metal axe’. Ms Sanders takes this view because ‘the 
cuts appear to be wider and smaller in length than a woodman’s axe’. I noted that no 
mention is made of other scars. 

5.40 I noted that the On Country Notification Report identified Tree E1 (called Tree CMT 5 
in that report) as a culturally modified tree. It made no specific comment on the tree 
but concluded that, ‘[a]ll of the old trees…were identified as having cultural 
significance even if there were no clear or visible markings from modification’. 

5.41 I noted that the Applicants’ claims in relation to Trees E2, E3, E4, E5 and E6 are not 
contested by other parties. However, the Applicants’ claims in relation to Tree E1 are 
contested by EMAC, which is significant because of its role under the Victorian 
Aboriginal heritage protection framework, by which MRPV is bound. Accordingly, I 
considered Tree E1 in greater detail than the other trees.  

Tree E1  

5.42 In considering whether Tree E1 is a significant Aboriginal object, I had regard to the 
following information before me: 

a. Martang has described the scar on Tree E1 as a ‘European scar'; 

b. the 2017 Builth Report, the 2018 Builth Report and the Supplementary Trees 
Report are equivocal on the origin of the scar on Tree E1, although the 2017 
Builth Report describes it as being of ‘sufficient likelihood to be the result of 
Aboriginal workmanship that it should be protected’. I also had regard to 
Dr Builth’s email to Mr Kennedy dated 30 January 2020 which reconfirms her 
view that Tree E1 is a ‘tree of Aboriginal significance’; 

c. the On Country Notification Report describes Tree E1 as being a culturally 
modified tree that is of cultural significance (as were all the ‘old trees’ 
considered in the report); 

d. the On Country Report describes the scar on Tree E1 as ‘likely from a stone 
axe’; 

e. the view of Ms Natasha Sanders expressed in her letter to Mr Kennedy dated 
30 January 2020 that these trees (including Tree E1) ‘are of Aboriginal 
significance to the Djab Wurrung community’; 

f. EMAC, following the walk through on 29 April 2019, concluded that the scarring 
on Tree E1 is a 'European scar, not an Aboriginal scarred tree' (the other five 
trees subject to the Application were considered by EMAC to be culturally 
significant);  

g. the Applicants' submission that the walk-through was only 35 to 45 minutes long 
and was not accompanied by a recognised heritage landscape archaeologist or 
cultural heritage specialist;  
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h. the Applicants' contention, as outlined in the letter from Mr Michael Kennedy 
dated 23 April 2020, that the views of EMAC should be given less weight 
because of its agreement with MRPV; and 

i. the Applicants’ view that Tree E1 is an Aboriginal scarred tree. 

5.43 Having considered the Builth reports, the On Country Notification Report and the On 
Country Report, I was satisfied that, although the individuals commissioned to 
produce these reports are of the opinion that Tree E1 was culturally modified, the 
specific discussion of Tree E1 in those reports lacks a clear conclusion. I consider 
that the reports do not provide sufficient detail about the uses or beliefs centred on 
Tree E1 to lead me to conclude that Tree E1 is an object that is of particular 
significance to Aboriginals in accordance with Aboriginal tradition. 

5.44 I also consider that Aboriginal opinion is divided on the question of whether Tree E1 is 
a significant Aboriginal object. I note that the On Country Notification Report was 
prepared by Natasha Sanders to ‘ensure that EMAC and its members can make an 
informed decision in regard to the development of the area’. EMAC is not satisfied 
that Tree E1 (referred to as CMT 5 in the report) is a significant Aboriginal object. I 
accorded this view substantial weight due to the significant role of EMAC under the 
Victorian Aboriginal heritage protection framework, by which MRPV is bound. While 
Mr Kennedy made submissions that MRPV made 'inducements' in its agreement with 
EMAC as to the significance of the Six Trees, I was not satisfied that there was 
anything improper in the agreement reached between EMAC and MRPV. 

5.45 I acknowledge that that no single group has been recognised as having the exclusive 
right to speak for Djab Wurrung country (including the Specified Area), and that 
neither Martang nor EMAC speak for all the Djab Wurrung people. Nevertheless, in 
forming my conclusions I had regard to the views of EMAC and Martang. Based on 
the information before me, I was not satisfied that Tree E1 is an object of particular 
significance to Aboriginals in accordance with Aboriginal tradition.  

5.46 In circumstances where there are differing views from Aboriginal groups as to the 
significance of Tree E1, and where the views expressed in the commissioned reports 
in relation to Tree E1 are inconclusive, I was not satisfied that Tree E1 is a significant 
Aboriginal object for the purposes of section 12 of the ATSIHP Act.  

Trees E2, E3, E4, E5 and E6 

5.47 After considering the information before me, I was satisfied that there is a cultural 
connection that renders five of the Six Trees (namely Trees E2, E3, E4, E5 and E6) 
particularly significant, with a degree of antiquity, involving Aboriginal traditions, 
observances, customs and beliefs that are passed down from generation to 
generation through spirituality, culture and traditional interaction. The evidence 
indicates that Trees E3 and E6 are culturally significant hollow trees that have been 
used by Aboriginal people for multiple purposes and are significant under Aboriginal 
tradition. The evidence indicates that Trees E2, E4 and E5 are culturally modified 
scarred trees, and the balance of Aboriginal views accept that those trees are 
culturally significant. 

5.48 Accordingly, I was satisfied that Trees E2, E3, E4, E5 and E6 are significant 
Aboriginal objects for the purposes of section 12 of the ATSIHP Act. 
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Finding on whether the Six Trees are under threat of injury or desecration (s 12(1)(b)(ii)) 

5.49 Under section 12(1)(b)(ii) of the ATSIHP Act, in order to make a declaration, I must be 
satisfied that the objects are under threat of injury or desecration.  

5.50 Section 3(2) of the ATSIHP Act provides that for the purposes of the ATSIHP Act, an 
object shall be taken to be injured or desecrated if it is used or treated in a manner 
inconsistent with Aboriginal tradition, and references in the ATSIHP Act to injury or 
desecration shall be construed accordingly. 

5.51 Section 3(3) of the ATSIHP Act provides: 

For the purposes of this Act, an area or object shall be taken to be under 
threat of injury or desecration if it is, or is likely to be, injured or desecrated. 

5.52 As I found that Trees E2, E3, E4, E5 and E6 are significant Aboriginal objects, 
I  considered whether those trees are under threat of injury or desecration. 
I considered and evaluated the evidence and material listed in Annexure C of this 
statement of reasons. In so doing, I was mindful that it was necessary to consider not 
only the threat of destruction and/or removal of the trees, but also to have regard to 
other aspects of the statutory concept of ‘injury or desecration’, including use or 
treatment in a manner inconsistent with Aboriginal tradition. 

5.53 I considered the Applicants' view, as set out in the Application, that the road works 
proposed by MRPV will ‘physically destroy and remove these ancient trees that are 
particularly culturally significant to women’ (referring in particular to Trees E3 and E6). 
The Applicants identified the threat of injury or desecration to the trees caused by 
activities relating to the proposed Western Highway upgrade. The submissions made 
on behalf of the Applicants maintain that protection of the trees from injury or 
desecration is not limited to whether or not the trees are destroyed or removed. 
Accordingly, I also considered both whether the proposed works are likely to result in 
physical damage to the trees, and whether the proposed works are likely to result in 
the use or treatment of the trees in a manner inconsistent with Aboriginal tradition.  

5.54 I note that MRPV and EMAC reached an agreement regarding how MRPV will 
undertake the Western Highway upgrade. Under that agreement, MRPV will avoid 
Trees E2, E3, E4, E5 and E6, and has developed a draft framework (Framework) for 
identifying and monitoring trees. The Framework is set out in Attachment B to the 
letter from MRPV to the Department on 29 May 2019 – 'Draft Framework for 
Identifying and Managing Trees of Interest, 17 April 2019'. As noted above, 
notwithstanding Mr Kennedy's submissions, I was not satisfied that there was 
anything improper in the agreement reached between EMAC and MRPV. 

5.55 I note that, through its agreement with EMAC and through the Framework, MRPV has 
made a commitment to avoid Trees E2, E3, E4, E5 and E6. The ways in which the 
trees will be ‘avoided’ is described in the Framework as being that the trees will be 
retained, with planned works and permanent structures being diverted away from 
them at a biologically meaningful distance to ensure their ongoing survival and health. 
The Framework relevantly provides as follows: 

a. an exclusion zone will be established around each relevant tree. The extent of 
the exclusion zone will be determined with an Ecologist/Arborist and in 
consultation with EMAC; 
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b. the exclusion zone will be deemed to be a 'No-Go Zone' and managed as such 
by the construction contractor, with the erection of fencing around each with 
signage stating, 'No Unauthorised Access'. If access is required, an 
Ecologist/Arborist will be engaged to assess the potential impact and this will 
also be discussed with EMAC; 

c. all persons working on site will be inducted by the construction contractor and 
this induction will cover the restrictions to access outlined above; and 

d. where one of the trees may be affected by the proposed works, the 
Ecologist/Arborist will be requested to make an assessment of the impact. 
Following this, a joint inspection between EMAC, MRPV, the Ecologist/Arborist 
and the contractor shall be carried out prior to the commencement of any work 
which may affect the tree.  

5.56 I considered the Reporter's statement that ‘based on the description of the activity to 
occur in the Specified Area as set out in Part 1 of the CHMP, it appears that the area 
and objects, the subject of the Application, will be completely altered and the trees 
destroyed’. However, this observation was made prior to MRPV’s commitment in its 
letter of 29 May 2019 to avoid five of the Six Trees in the manner set out above.  

5.57 I also carefully considered the Applicants' views that, notwithstanding the commitment 
from MRPV, the trees are still under threat because: 

a. MRPV's arborist's recommendations as set out in their Arborist's report may not 
accord with Australian Standard AS4970-2009 Protection of trees on 
development sites; and 

b. there can be no legally binding agreement between MRPV and EMAC.  

5.58 I also carefully considered the Applicants’ submission that ‘damage to the root zone 
by compaction during construction or road operation or vibration will inevitably result 
in the death of a tree’.  

5.59 I acknowledge that AS4970-2009 is a standard appropriate to the situation and 
although it is more detailed than the Framework, I was not aware of any 
incompatibility between the two documents. I consider that the expertise and 
experience of a trained arborist in its application is likely to be the key element in 
ensuring the long-term health of the retained trees. I also noted that MRPV has 
proposed remedial measures to retain and preserve the health of some of the trees, 
including work undertaken under technical (arborist) and cultural (EMAC) supervision. 
I do not accept, subject to implementation of the Framework, that the construction 
and operation of the highway will inevitably result in the death of the trees and I note 
that in addition to any proactive protective measures, an arborist’s report 
accompanying the Framework identifies Tree E2 as dead and fallen, and Trees E3, 
E4 and E6 being outside of construction zones. I accept that the agreement between 
MRPV and EMAC is not likely to be legally binding. However, given the public 
standing of MRPV and the media scrutiny concerning the potential impact of the 
proposed Western Highway upgrade on Djab Wurrung country, I find that MRPV can 
reasonably be expected to act in good faith in giving effect to its commitment not to 
remove the trees, notwithstanding that this commitment might not necessarily be 
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legally enforceable. I note that both MRPV and EMAC publicly referred to MRPV's 
commitment.  

5.60 Having considered all of the material before me, I find that in light of the commitments 
from MRPV and the procedures described above, Trees E2, E3, E4, E5 and E6 are 
not likely to be physically injured or desecrated by deliberate removal or indirect harm 
resulting from the roadworks or the ongoing use of the highway by general traffic. 

5.61 Further, I was not satisfied that Trees E2, E3, E4, E5 and E6 are likely to be used or 
treated in a manner inconsistent with Aboriginal tradition more broadly. The 
Applicants described a cultural connection that renders Trees E2, E3, E4, E5 and E6 
particularly significant, with a degree of antiquity, involving Aboriginal traditions, 
observances, customs and beliefs that are passed down from generation to 
generation through spirituality, culture and tradition. However, they did not clearly 
describe any ways in which those functions and attributes of the trees are under 
threat of injury or desecration apart from their physical removal or harm, as discussed 
above. 

5.62 On the material before me, I find that there is no Aboriginal tradition in relation to the 
use or treatment of Trees E2, E3, E4, E5 and E6 with which the Western Highway 
upgrade works are, or are likely to be, inconsistent, whether by reason of their 
physical proximity or otherwise. 

5.63 For the reasons given above, while I was satisfied that Trees E2, E3, E4, E5 and E6 
are significant Aboriginal objects, I was not satisfied on the material before me that 
these trees are, or are likely to be, used or treated in a manner inconsistent with 
Aboriginal tradition due to works related to the Western Highway upgrade. I was 
therefore not satisfied that Trees E2, E3, E4, E5 and E6 are under threat of injury or 
desecration for the purposes of section 12 of the ATSIHP Act. I reached my 
conclusions having regard to the definition of ‘Aboriginal tradition’ in section 3 of the 
ATSIHP Act.  

Consideration of other matters under section 12 of the ATSIHP Act  

5.64 For the reasons set out above: 

a. I was not satisfied that Tree E1 is a significant Aboriginal object; and 

b. while I was satisfied that Trees E2, E3, E4, E5, and E6 are significant Aboriginal 
objects, I was not satisfied that Trees E2, E3, E4, E5, and E6 are under threat 
of injury or desecration. 

5.65 Accordingly, the preconditions under section 12(1)(b) of the ATSIHP Act for making a 
declaration in relation to the Six Trees are not established. 

5.66 In any event, even if I were satisfied that Tree E1 is a significant Aboriginal object that 
is under threat of injury or desecration for the purposes of the ATSIHP Act, I would 
exercise my discretion not to make a declaration under section 12 to protect or 
preserve Tree E1 from injury or desecration. In accordance with section 12(1)(d), 
I had regard to other matters addressed below, namely, the effects of a declaration on 
the pecuniary interests of third parties, and considerations relating to health and 
safety (including in particular community road safety benefits). I find that the 
considerations in favour of making a declaration under section 12 to protect and 
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preserve Tree E1 from injury or desecration are outweighed by the considerations 
against making such a declaration. 

5.67 Further, even if I were satisfied that Trees E2, E3, E4, E5, and E6 were under threat 
of injury or desecration (including otherwise than by physical destruction or removal), 
I would exercise my discretion not to make a declaration under section 12 to protect 
or preserve Trees E2, E3, E4, E5, and E6 from injury or desecration. In accordance 
with section 12(1)(d), I had regard to the other matters addressed below, namely, the 
effects of a declaration on the pecuniary interests of third parties, and considerations 
relating to health and safety (including in particular community road safety benefits). I 
find that the considerations in favour of making a declaration under section 12 to 
protect and preserve Trees E2, E3, E4, E5, and E6 from injury or desecration are 
outweighed by the considerations against making such a declaration. 

Finding on whether the Specified Area is a significant Aboriginal area (s 10(1)(b)(i)) 

5.68 Under section 3(1) of the ATSIHP Act: 

significant Aboriginal area means:  

a. an area of land in Australia or in or beneath Australian waters; 

b. an area of water in Australia; or 

c. an area of Australian waters; 

being an area of particular significance to Aboriginals in accordance with Aboriginal 
tradition. 

5.69 ‘Aboriginal tradition’ is defined in section 3(1) of the ATSIHP Act as ‘… the body of 
traditions, observances, customs and beliefs of Aboriginals generally or of a particular 
community or group of Aboriginals, and includes any such traditions, observances, 
customs or beliefs relating to particular persons, areas, objects or relationships’.  

5.70 Based on these definitions, to be satisfied that the Specified Area is a 
‘significant Aboriginal area’ for the purposes of section 10(1)(b)(i) of the ATSIHP Act, 
I must be satisfied that the Specified Area is of particular significance to Aboriginals in 
accordance with a relevant body of traditions, observances, customs and beliefs of 
Aboriginals generally or of a particular community or group of Aboriginals.  

5.71 I considered and evaluated the evidence and material listed in Annexure C to this 
statement of reasons. In particular, I considered the Applicants' claims in relation to 
the Specified Area, including: 

a. in the Application, the Applicants stated that they were seeking to prevent the 
'desecration of significant sites and objects, in particular, highly significant 
trees'. The Application itself is headed 'Application for an emergency declaration 
for protection of significant Aboriginal areas and objects to prevent threats of 
injury and desecration of sacred trees alongside the Western Highway', and 
requests that a protection declaration be made ‘in order to preserve and protect 
the ancient and culturally significant trees, and allow a dialogue to occur with 
the Victorian Government on the cultural heritage value of the trees’;  
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b. by email of 5 July 2018 to the Department, the Applicants specified that they 
were seeking 'a s 10 protection declaration over the Maximum Construction 
Footprint, i.e., the VicRoads planed works area'. That email described the 
Specified Area as 'including but not limited to the trees';  

c. in their separate application made on or around 25 February 2020 for a 
declaration under section 9 of the ATSIHP Act to protect a 'possible mortuary 
tree' and its surrounding area, the Applicants stated that it is a 'significant 
mature tree, perhaps of some 400-500 years', which is an 'integral part of the 
cultural heritage landscape'. I note that the tree that is the subject of that section 
9 application is located within the Specified Area the subject of the Application; 
and 

d. the Applicants claim that the Six Trees are part of a landscape that is of cultural 
significance in accordance with Aboriginal tradition (as addressed further 
below).  

5.72 Having reviewed the Application and subsequent correspondence and materials, I 
was satisfied that, while the Applicants’ claims focus on the presence of culturally 
significant trees, the entire Specified Area (including the Six Trees) is claimed by the 
Applicants to be culturally significant.  

5.73 I had regard to the views of Aboriginal Victoria, VicRoads and MRPA, who state that 
the Specified Area is not a significant Aboriginal area, and in particular I note the 
following: 

a. in a letter to the Reporter dated 20 August 2018, MRPA stated that 'there is no 
evidence of Aboriginal cultural heritage significance with respect to the trees';  

b. a CHMP is required for works under the Aboriginal Heritage Act. In survey work 
done to prepare the CHMP, Martang did not identify the relevant area as 
bearing of particular significance to Aboriginal people; and 

c. MRPV reiterated that its engagement with Martang and EMAC to identify and 
manage Aboriginal cultural heritage had not identified any particular significance 
associated with the ‘possible mortuary tree’. 

5.74 On the other hand, I note that there is broad agreement from persons who made 
representations that the Specified Area is of particular significance to Aboriginal 
people, including the 22 'community' representations referred to in the Section 10 
Report considered above. 

5.75 I considered Dr Builth's view, as expressed particularly in the 2018 Builth Report, that 
the area in which the Project is proposed is of particular significance in accordance 
with the traditions of the Djab Wurrung people. I also considered the material set out 
in the On Country Report, including in relation to the traditional lands of the Djab 
Wurrung (pp 5-6), previous cultural heritage assessments conducted in relation to the 
area (pp 8-19), Aboriginal cultural heritage and culturally significant places in the area 
(pp 19-42), and the conclusion that ‘the landscape between Ararat and Buangor is an 
important cultural landscape that contains significant cultural values, both tangible 
and intangible’. As noted by Ms Natasha Sanders in the On Country Report (at pp 49 
and 51), this cultural landscape extends far beyond the boundaries of the Specified 
Area that is the subject of the Application. 
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5.76 The 2017 Builth Report focuses on habitation trees and other culturally modified trees 
but notes that the proposed Western Highway upgrade is in an area of cultural 
sensitivity. The Supplementary Trees Report similarly focuses on specific trees. 
However, the 2018 Builth Report discusses the specified area at some length, noting 
how the Djab Wurrung people are sustained physically and spiritually by their country. 
The 2018 Builth Report discusses the cultural significance of large old trees generally, 
whether culturally modified or not, both as useful features and as spiritual entities. 

5.77 I had regard to the On Country Report which notes that, during the on-site 
consultation, the places and cultural heritage that were identified were rarely spoken 
about as individual ‘sites’ or ‘places’. Each place was viewed and spoken of as part of 
a broader, holistic landscape that included both the tangible and intangible. The On 
Country Report also discusses the significance of large old trees, noting in particular 
their intangible values in addition to obvious cultural modification. Djab Wurrung 
people explained that they may be ancestor trees, guardian trees and / or direction 
trees. In particular they may protect the people from the evil female Gnulla Gneear 
spirits that come down from caves in Langi-Ghiran. 

5.78 Before making my decision under section 10, I had regard to the Section 10 Report 
and its attached representations. I considered the Reporter’s view that Djab Wurrung 
country is a significant Aboriginal area for the purposes of section 10(1)(b)(i) of the 
ATSIHP Act due to the local Aboriginals having a close, spiritual association with the 
Specified Area. 

5.79 To a large extent, the information provided by the Applicants is directed to the 
significance of the Specified Area in connection with the Six Trees. Nevertheless, the 
material before me includes evidence that the significance of the trees is connected 
with the significance of the Specified Area (as part of Djab Wurrung country more 
generally) in accordance with Aboriginal tradition.  On a consideration of all of the 
material, I accept that there is a cultural connection that renders the Specified Area of 
particular significance to the Djab Wurrung people, with a degree of antiquity, 
involving Aboriginal traditions, observances, customs and beliefs that are passed 
down from generation to generation through dreaming stories, songlines, spirituality, 
culture and traditional interaction with the cultural landscape comprised by, and 
within, the Specified Area. I was satisfied that those Aboriginal traditions relate to the 
songlines and stories that reach from Langi Ghiran (the Djab Wurrung people’s black 
cockatoo dreaming site), the Hopkins River (which is connected to the Djab Wurrung 
people’s eel dreaming) and the trees within Djab Wurrung country that embody key 
stories specific to Djab Wurrung traditions. 

5.80 For the reasons above, I was satisfied that the Specified Area is a significant 
Aboriginal area for the purposes of section 10(1)(b)(i) of the ATSIHP Act. 

Finding on whether the Specified Area is under threat of injury or desecration 

5.81 Under section 10(1)(b)(ii) of the ATSIHP Act, in order to make a declaration, I must be 
satisfied that the Specified Area is under threat of injury or desecration. 

5.82 Section 3(2) of the ATSIHP Act states that an area shall be taken to be taken to be 
injured or desecrated if: 

a. it is used or treated in a manner inconsistent with Aboriginal tradition; 
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b. by reason of anything done in, on or near the area, the use or significance of 
the area in accordance with Aboriginal tradition is adversely affected; or 

c. passage through or over, or entry upon, the area by any person occurs in a 
manner inconsistent with Aboriginal tradition. 

5.83 Section 3(3) of the ATSIHP Act states that ‘an area or object shall be taken to be 
under threat of injury or desecration if it is, or is likely to be, injured or desecrated’. 

5.84 ‘Aboriginal tradition’ is defined in section 3(1) of the ATSIHP Act as ‘… the body of 
traditions, observances, customs and beliefs of Aboriginals generally or of a particular 
community or group of Aboriginals, and includes any such traditions, observances, 
customs or beliefs relating to particular persons, areas, objects or relationships’.  

5.85 I carefully considered the Applicants' view that, even if the trees are not considered 
under threat, the surrounding area will be damaged, destroyed or altered by the 
works relating to the proposed Western Highway upgrade, and that therefore the 
Specified Area is under threat of injury or desecration. I was also mindful that it is 
necessary to give consideration to all aspects of the statutory concept of ‘injury or 
desecration’, including use or treatment of an area ‘in a manner inconsistent with 
Aboriginal tradition’; doing things in, on or near the area that may adversely affect the 
use or significance of the area in accordance with Aboriginal tradition; and passage 
through or over, or entry upon, the area in a manner inconsistent with Aboriginal 
tradition.  

5.86 I had regard to the Application and its description of the anticipated threat of injury or 
desecration to the Specified Area as injury or desecration of Djab Wurrung country by 
‘road works planned which will lead to the desecration of significant sites and objects, 
in particular, highly culturally significant trees’.  

5.87 I noted that, in the 2017 Builth Report, Dr Builth describes a threat to the Six Trees, 
especially Trees E3 and E6. The 2018 Builth Report, which sets out findings from 
heritage surveys and consultation with Djab Wurrung traditional owners, states that 
the trees are connected to songlines and eel and black cockatoo dreamings, and that 
the proposed road works ‘will destroy culturally significant features which the 
community believes represents ancestors who have left their mark on and in the 
landscape’ (p 2). Dr Builth was ‘satisfied the area is a significant Aboriginal cultural 
landscape’ that warranted protection from injury and desecration (pp 2, 52-53). While 
the On Country Report focuses on the protection of the trees, it also notes that ‘the 
importance of these Ancestor/Guardian trees is also tied to the impacts of 
development on intangible cultural values’ (p 119), and that ‘Aboriginal cultural 
heritage is not just defined by the objects’, which ‘are only part of the overall story for 
the cultural heritage that exists within a place of landscape and within Aboriginal 
culture, both past and present’ (p 18). 

5.88 Nevertheless, the material before me does not indicate any precise manner in which 
the proposed works would be inconsistent with specific Aboriginal traditions, 
observances, customs and beliefs relating to the Specified Area or any particular 
features of the landscape within the Specified Area or Djab Wurrung country more 
generally. 
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5.89 I note that representations from Aboriginal Victoria, VicRoads and MRPA/MRPV in 
the Section 10 Report did not provide any views on the threat of injury or desecration.  

5.90 Before making my decision under section 10, I considered the Section 10 Report and 
its attached representations. I considered the Reporter's view that, based on the 
description of the activity to occur in the Specified Area as set out in Part 1 of the 
CHMP, it appears that the Specified Area will be completely altered and the trees 
destroyed. I note that this observation was made prior to MRPV’s commitment to 
avoid five of the Six Trees in its letter of 29 May 2019.  

5.91 Having regard to the information set out above, I accept that the anticipated impacts 
of the Project within the Specified Area (which corresponds to the construction 
footprint) are expected to involve clearing of vegetation, bulk earthworks affecting 
topography and probably hydrology, the making of the road itself, the installation of 
signage and road furniture, and altered traffic and access arrangements.  

5.92 In the light of the above, I accept that:  

a. culturally significant physical features of the landscape within the Specified Area 
that had been identified, which include the Hopkins River, as well as a number 
of large old trees, are likely to be removed, altered, isolated or threatened by 
future proximity to a major highway; and 

b. ongoing significantly altered access, spatial arrangement and noise impacts 
within the Specified Area may adversely affect the ability of traditional owners, 
including the Applicants, to enjoy, care for or otherwise interact with culturally 
significant intangible features of the landscape. 

5.93 For these reasons, notwithstanding my findings that Tree E1 is not a significant 
Aboriginal object and that Trees E2, E3, E4, E5 and E6 are not under threat of injury 
or desecration, I was satisfied that the Specified Area is under threat of injury or 
desecration within the meaning of section 10(1)(b)(ii) of the ATSIHP Act.  

Findings on other matters under section 10 of the ATSIHP Act  

5.94 In making a decision under section 10 of the ATSIHP Act, I must consider such other 
matters as I think are relevant. The ATSIHP Act does not expressly specify or limit the 
matters that may be considered. I consider that such matters can include a wide 
range of policy and public interest considerations, including but not limited to the 
matters that must be addressed in a report under section 10(4) of the ATSIHP Act. 

5.95 In reaching my decision I considered the following matters: 

a. the effects on pecuniary interests of third parties;  

b. considerations relating to health and safety; and 

c. the extent to which the area is protected under State legislation.  

Third party pecuniary interests 

5.96 I considered the submissions provided by EMAC, MRPA and Local Government in 
relation to the pecuniary interests of persons other than the Applicants and other Djab 
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Wurrung traditional owners, and the submissions provided by Mr Kennedy in 
response.  

5.97 I also considered the Section 10 Report, which sets out the Reporter’s findings on the 
effects of a declaration under section 10 on third party interests. The Reporter 
expressed the view that a declaration under section 10 would require the parties to 
consider other possible construction corridors identified in the planning stages for 
expansion of the Western Highway.  

Pecuniary interests - community 

5.98 The Western Highway connects Melbourne and Adelaide, carrying around 6000 
vehicles per day. Approximately one quarter of this traffic is commercial, while the 
road also supports tourism in the Grampians and Wimmera regions and services 
western Victorian rural and regional communities. It is part of the AusLink National 
Network of roads.6 

5.99 The Western Highway Upgrade Project, of which Stage 2B (Buangor to Ararat) is one 
stage, was identified as a major initiative in the 2008 Victorian Transport Plan, and 
subsequently received Commonwealth funding to proceed. The project primarily 
consists of duplicating the Western Highway between Ballarat and Stawell, from a 
single carriageway to a four-lane dual carriageway, along with the construction of 
sealed road shoulders, safety barriers, protected turning lanes, intersection 
improvements and town bypasses.7  

5.100 In its representation to the Section 10 Reporter of 20 August 2018, MRPA stated that 
improved transport efficiency, which supports faster and higher volumes of 
commercial and tourism traffic, is a core rationale for the Project and is expected to 
be achieved through the improvements in road quality, design and dimensions listed 
above. In that representation, MRPA submitted that the benefits of the Project would 
include: 

a. increased commercial and industry activity, through increased speed limits, 
reduced operation costs, freight throughput improvement, increased exports 
and employment protection and creation; and 

b. transport network efficiency, including minimised delays and reduced travel 
variability, supporting market access and interstate tourism. 

5.101 In its representation of 20 August 2018, the MRPA notes that these potential benefits 
of the Project would be delayed if the proposed Western Highway upgrades do not 
proceed as planned. 

5.102 I accept, on the basis of the above submissions, that making a declaration under 
section 10 in relation to the Specified Area would negatively impact the pecuniary 
interests of the commercial communities who stand to benefit from the improved 
transport efficiency the Project is expected to deliver. I do not understand the 
Applicants to dispute this proposition. Nevertheless, in the absence of any modelling 

 
6 Letter from MRPA to Ms Susan Phillips, 20 August 2018, p 2.  
7 Letter from MRPA to Ms Susan Phillips, 20 August 2018, p 2. 
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as to the predicted extent of these benefits, I accorded low weight to the pecuniary 
interests of the community. 

Pecuniary interests - government 

5.103 I had regard to the submission from MRPA dated 7 November 2018, which explained 
that the Western Highway upgrade is a joint project by the Australian and Victorian 
Governments. The Commonwealth Government has committed $501.3 million, and 
the Victorian Government has committed $171 million.  

5.104 According to the attachment to MRPA's submission of 7 November 2018 'Western 
Highway Duplication: costs, social, economic and cultural heritage summary' 
(Impacts Summary), the total cost of Stage 2B of the Project is $97.2 million, while 
more recent figures on the public website describe it as a $157 million project. 

5.105 MRPA advised in its response to the Minister of 7 November 2018 that in 2018 the 
Victorian Government awarded a contract valued at $85 million for works that have 
now been delayed for more than two years. They estimated that the costs of this 
delay to be up to $260,000 per week and (assuming delays until January 2019) up to 
$10 million in total. The Impacts Summary attached to the submission from MRPA 
dated 7 November 2018 identifies the following costs which have already been 
incurred: 

a. environmental offsets ($5.1 million) 
b. construction costs ($11 million) 
c. preparation of Environment Effects Statement and Cultural Heritage 

Management Plan ($1.1 million) 
d. services relocation ($1.3 million) 
e. land acquisition (unspecified cost) 

f. community consultation (unspecified cost) 

5.106 I accept that the above figures reliably indicate the Victorian Government's sunk costs 
at a point in time and its ongoing financial costs until construction commences or the 
contract is terminated. I consider that the above costs are indicative of the planning 
and assessment costs that would be incurred for any alternative route. All of these 
costs would be considerable. 

5.107 As noted above, the Section 10 Report states that the effect of a declaration would be 
to send the parties back to consideration of the other construction corridors identified 
in the planning stages for expansion of the Western Highway. The Section 10 Report 
also records MRPA's view that there would then be additional costs of consultation 
and identification of the preferred construction corridor and related adjustment costs 
to VicRoads.  

5.108 In this respect, I had regard to MRPA's letter of 7 November 2018 and the attached 
Impacts Summary. The letter from MRPA states that an environmental effects 
statement (EES) has been prepared in relation to the Project, which assessed in 
detail two alternative options for the Project: the alignment which was ultimately 
approved, and an alignment to the north of the approved alignment. This alignment is 
not (and is not claimed to be), the same as the Applicants’ proposed ‘Northern Option’ 
and is provided for indicative comparison.  
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5.109 MRPA estimated that the cost of the alternate northern alignment would be 
$139 million (excluding sunk costs associated with the works undertaken up to 
November 2018, and the termination of the existing contract, totalling approximately 
$31 million). MRPA states that the alternate northern alignment would cost 
approximately $41.8 million more than the approved alignment would cost to deliver. 
On the basis of the material before me, I was satisfied that the alternative northern 
alignment would cost significantly more than the cost of the approved alignment. I 
also noted that MRPV in its submission to the Department of 7 November 2018 stated 
that it is reasonable to expect that any northern alignment would have similar impacts 
on Aboriginal heritage as the approved alignment.  

5.110 In correspondence of 17 May 2019, accompanied by an analysis by civil engineer 
Mr Benny Vocale, the Applicants dispute the estimates provided by MRPV. On the 
information available to him, Mr Vocale does not agree that the approved Stage 2B 
alignment is more cost effective than the Applicants’ proposed ‘Northern Option’ (by 
up to around $41.2 million), and states that it is plausible that the Applicants’ 
proposed ‘Northern Option’ could be constructed at lower cost. Mr Vocale’s 
conclusion is based on engineering considerations including pavement area, number 
of grade separations and volume of bulk earthworks, and implies that MRPV had 
offered a comparison between the approved Stage 2B alignment and the Applicants’ 
proposed 'Northern Option’. However, I note that the ‘$41.2 million’ figure, provided by 
MRPV, is not (and is not claimed to be) a direct comparison between the approved 
Stage 2B alignment and the Applicants’ proposed 'Northern Option’, but is a 
comparison to an indicative different northern alignment because detailed cost 
estimates are not available for the Applicants’ proposed 'Northern Option’. 

5.111 Without disputing Mr Vocale's qualifications, I prefer the economic statistics and 
design information provided by MRPV in relation to the Western Highway Upgrade 
Project. MRPV and its associated Victorian Government agencies have the 
responsibility and commensurate expertise to prioritise, evaluate and deliver major 
road projects in Victoria. This position is supported by the planning, assessment and 
approval provisions of the Environment Effects Act 1978 (Vic) (Environment Effects 
Act), under which the then Victorian Minister for Planning endorsed the approved 
Stage 2B alignment. The EES considered a range of economic, environmental and 
social factors, including Aboriginal heritage and road safety, and was exhibited for a 
six-week public comment period in 2012. A public inquiry then considered the 
submissions on the EES before providing a report to the relevant Victorian Minister 
who made the decision to implement the preferred option. 

5.112 I also considered an affidavit sworn by an MRPV employee on 7 May 2019 for the 
purposes of a proceeding in the Supreme Court of Victoria. The Applicants claim that 
the affidavit demonstrates inconsistencies in information provided by MRPV – 
specifically that the Applicants’ preferred ‘Northern Option’ is shorter than the 
approved alignment and would therefore self-evidently be cheaper.  

5.113 I was satisfied that alternative alignments had been thoroughly considered and 
explored by relevant parties in the planning and environmental approval processes. In 
particular, I noted MRPA's statement in the letter of 7 November 2018 that the 
Applicants' proposed ‘Northern Option’ does not conform to the required design and 
road safety standards', although I also noted that this is disputed by the Applicants. 
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5.114 In light of this material, I was not satisfied that the Applicants' proposed ‘Northern 
Option’ would be self-evidently less expensive than the approved alignment as it is 
likely that, even if it would be a shorter stretch of road, additional costs may need to 
be incurred in ensuring that it conformed to required design and road safety 
standards. In addition, I considered it possible that there could be other additional 
obstacles to the Applicants’ proposed ‘Northern Option’, such as Aboriginal heritage 
areas or objects, which had not yet been considered. There was no evidence before 
me that the Applicants’ proposed ‘Northern Option’ is free of such issues. 

5.115 For these reasons, after considering all the material before me, I found that a 
declaration under section 10 of the ATSIHP Act would have a significant detrimental 
impact on the pecuniary interests of the Victorian Government. I accorded this 
consideration substantial weight.  

Community road safety benefits 

5.116 I considered the views of the Victorian government with respect to the road safety 
benefits which could be expected to flow from the Project. Reducing the risk of traffic 
accidents is a core rationale for the Project and is expected to be achieved through 
the improvements in road quality, dimensions and protective measures listed above. 
The MRPV representation to the Section 10 Reporter states that in the ten years to 
2018, 43 people had been involved in casualty crashes on the Western Highway 
between Buangor and Ararat, with ten of those being serious injury crashes. Several 
local councils made representations to the Section 10 Reporter noting the poor safety 
record of the road, although they quoted older and less specific figures of 11 fatalities 
and 49 serious injuries in the five years to 2015, between Ballarat and Stawell. The 
councils also noted recent improvements in traffic accident statistics, which they 
considered likely to have been contributed to by road safety improvements similar to 
those proposed for Stage 2B. 

5.117 The 2008 Victorian Transport Plan states that, ‘…duplication of this important road 
will make it safer and reduce travel times,’ and in his 2003 assessment of the 
environment effects statement prepared for the project under the Environment Effects 
Act, the then Victorian Minister for Planning found that Stage 2 of the Project (which 
includes Stage 2B), ‘…would enable road safety to be improved between Beaufort 
and Ararat.’ 

5.118 I also considered the Applicants' views on road safety benefits. In correspondence of 
17 May 2019, the Applicants dispute traffic accident statistics provided by MRPV and 
local councils (while noting that those statistics could not be adequately investigated), 
and provide as an alternative an analysis of publicly available traffic accident statistics 
given by traffic safety expert, Mr Peter Harris. Mr Harris casts doubt on the statistics 
provided by local councils but considers those provided by MRPV to be ‘plausible’ 
(while noting that he did not have access to the same dataset). 

5.119 On the information available it was not possible to conclusively determine the 
accuracy of the traffic accident statistics that had been quoted by MRPV, or to identify 
with precision the traffic risk associated with the Western Highway between Buangor 
and Ararat. However, I had no reason to doubt in general terms that the safety of the 
Western Highway between Buangor and Ararat could be improved, and that the road 
safety benefits that had been clearly promoted as a core rationale for the Western 
Highway Upgrade Project can be achieved and would have a positive impact on road 
safety.  
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5.120 While the Applicants seek an alternative to the approved Stage 2B alignment, I noted 
that, in their correspondence of 7 February 2020 and 9 April 2020, the Applicants now 
accept in general terms the road safety benefits of upgrading the Western Highway. 
The issue raised by the Applicants is that such benefits would also be achieved if an 
alternative alignment were to be adopted.  

5.121 I accepted that that was likely to be true, although whether or not the benefits would 
be precisely the same was not clear, and it is possible (as noted above) that any 
alternate route would have similar impacts on Aboriginal heritage as the approved 
alignment. Even if it did not, I was satisfied on the material before me that pursuing an 
alternative route would come at a significant economic cost, as also discussed above, 
and would also delay the enjoyment of the road safety benefits. 

5.122 I considered that a declaration protecting the Specified Area under section 10 of the 
ATSIHP Act, or the Six Trees under section 12, would have the following negative 
impacts on road safety: 

a. delays in realising road safety benefits – while I did not have an accurate 
estimate of any delay, considering the lengthy planning and assessment 
process undertaken in deciding on the approved Stage 2B alignment, as well as 
preparatory activities such as works tendering, detailed survey work 
(engineering as well as environment and heritage), acquisition of lands 
including affected properties and biodiversity offsets, and public awareness I 
accept that this could easily run to two years, which is the approximate duration 
of the EES process for the approved Stage 2B alignment.; 

b. consequent delays to related projects including, in particular, Stage 3 of the 
Western Highway Upgrade Project (Ararat to Stawell), which was expected to 
have similar road safety benefits and will not commence until after completion of 
Stage 2B; and 

c. lack of suitable alternatives – In this respect, I accept the opinion of MRPV, that 
the Applicants’ proposed ‘Northern Option’ does not conform to the required 
design or road safety requirements. I was satisfied that the Applicants’ 
proposed ‘Northern Option’ was likely to be more expensive than the preferred 
alignment and may have similar impacts on Aboriginal heritage that would need 
to be addressed.  

5.123 Having considered all the information before me, I found that there are likely to be 
community road safety benefits in the construction of the Western Highway upgrade, 
and therefore that the Project will likely have a positive impact on a broad section of 
the community. I found that the broader community would be negatively impacted by 
the making of a declaration under section 10 to protect and preserve the Specified 
Area, as it would at the very least substantially defer or delay such community road 
safety benefits. This weighs significantly against the making a declaration under 
section 10. 

The extent to which the area is protected under State legislation 

5.124 Section 13(2) of the ATSIHP Act requires that in order to make a declaration in 
relation to an area located in a state or the Northern Territory, I must have first 
consulted with the appropriate State or Territory minister as to whether there is 
effective protection of the area from the threat of injury or desecration under a law of 
the State or Territory.  
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5.125 I had regard to the fact that, on 25 October 2018, Minister Price sent a letter to the 
Victorian Minister for Roads and Road Safety, the Hon Luke Donnellan MP, 
requesting that the Victorian Government provide advice regarding the Djab Wurrung 
Country application, including in relation to: 

a. the approximate cost and broader social and economic impacts of the proposed 
Western Highway upgrade; 

b. the approximate cost and broader social and economic impacts of alternate 
routes that can be taken, including any previously canvassed ‘Northern Route’; 
and 

c. whether the proposed alternate routes have any similar issues regarding items 
of Indigenous cultural significance.  

5.126 On 30 October 2018, Minister Donnellan sent a response to the letter, outlining the 
consultation process for the proposed road works that had been undertaken in 
accordance with the Aboriginal Heritage Act. Minister Donnellan stated that, in light of 
the concerns surrounding the potential impacts on two trees, the State Government 
had commenced further consultation with traditional owner groups. Minister Donellan 
also stated that he had directed MRPA to explore alternate design options within the 
existing alignment that might preserve the two trees. Minister Donnellan's letter was 
copied to the Victorian Minister for Aboriginal Affairs. I consider that this exchange of 
correspondence satisfies the consultation required by section 13(2) of the ATSIHP 
Act.  

5.127 In relation to the extent to which the Specified Area is protected under State 
legislation, I note that the Aboriginal Heritage Act is the most significant legislation in 
Victoria relevant to the protection of places and objects of significance to Aboriginal 
people.  

5.128 Under the Aboriginal Heritage Act, any area of Victoria which is of cultural heritage 
significance in accordance with Aboriginal tradition to Aboriginal Victorians is 
protected from harm if it satisfies the definition of Aboriginal place under section 5, 
which means an area in Victoria or the coastal waters of Victoria that is of cultural 
heritage significance to Aboriginal people generally or of a particular community or 
group of Aboriginal people in Victoria. 

5.129 I had regard to Part 4 of the Aboriginal Heritage Act, under which a CHMP was 
prepared for an area that included the Specified Area. The preparation of the CHMP 
involved:  

a. an assessment of the area to determine the nature of any Aboriginal cultural 
heritage present in the area; and 

b. a written report (which became the CHMP) setting out— 

I. the results of the assessment; and 

II. conditions to be complied with before, during and after an activity to 
manage and protect the Aboriginal cultural heritage identified in the 
assessment. 
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5.130 Under the Aboriginal Heritage Act, once the approval of the CHMP comes into effect, 
the cultural heritage management recommendations become compliance 
requirements. It is an offence under s 67A of the Aboriginal Heritage Act for a sponsor 
of an approved CHMP (which may include the proponent of an activity) to knowingly, 
recklessly or negligently to fail to comply with the conditions of the CHMP. 

5.131 The CHMP relating to the Specified Area states that the proposed activity area is 
located within an area of cultural heritage sensitivity and the proposed Western 
Highway upgrade is considered a high impact activity, and it imposes mitigation 
activities that must be approved and monitored by the relevant RAP. I was satisfied 
that Martang as the relevant RAP provided approval of the CHMP under the 
Aboriginal Heritage Act on 18 October 2013. I noted that Martang is no longer the 
relevant RAP.  

5.132 I considered the specific measures contained in the CHMP for the management of 
Aboriginal cultural heritage likely to be affected by the activity, both before, during and 
after the activity such as: 

a. site-specific cultural heritage management requirements, detailing each site, 
what the site consists of, and what works are specifically required to manage 
the site such as salvage requirements, the fencing of areas and signage;  

b. general cultural heritage management requirements such as the salvage 
methodologies to be used, scarred tree relocation methodology, timing of 
salvage, report methodology, fencing, and storage and custody of artefacts;  

c. communication, consultation, access, Indigenous cultural heritage induction 
training, and the management of Aboriginal cultural heritage after construction; 
and 

d. contingency plans, including for unforeseen discoveries of Aboriginal cultural 
heritage, and reviewing compliance with the CHMP, before and after the 
planned works. 

5.133 I had regard to the Applicants' views on the CHMP. The letter from Mr Kennedy to the 
Department dated 9 April 2020, states that 'the lack of credibility of the CHMP is well 
established' because it 'failed to identify' any of the Six Trees (E1 to E6) or the 
Specified Area as culturally significant. I also had regard to the Applicants' statement 
that Martang is not representative of all Djab Wurrung clans or people and has a 
limited membership. 

5.134 I acknowledged that neither Martang nor EMAC speak for all the Djab Wurrung 
people. However, I did not consider that this necessarily diminishes Martang and 
EMAC’s position in making representations on the cultural significance of the Six 
Trees. Furthermore, I noted that there is some overlap in EMAC membership and the 
Applicant group (formerly two Applicants were named directors on the EMAC Board) 
and that MRPV has been required under the Victorian Aboriginal heritage 
management framework to work with Martang and then EMAC. I considered that this 
gives Martang and EMAC a unique and valuable perspective. 

5.135 I also had regard to the Reporter's view that Victorian legislation has not operated to 
allow for a response to the concerns of EMAC or the Djab Wurrung people. In the 
Reporter's view, Martang's approval of the CHMP does not necessarily demonstrate 
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consideration of the interests of either the Eastern Maar peoples or the Djab Wurrung 
peoples.  

5.136 I also noted that Dr Builth’s report is generally in agreement with the view expressed 
by the Applicants in regard to the status of the trees. Dr Builth cites the lack of 
widespread knowledge about the trees as the reason they had not been recognised 
and explicitly protected through Victorian legislation and the relevant CHMP.  

5.137 I had regard to the views of Aboriginal Victoria, that Aboriginal cultural heritage 
located in Victoria is protected from harm through the Aboriginal Heritage Act. I noted 
that Aboriginal Victoria states that the Six Trees and the Specified Area do not 
possess the ‘cultural heritage significance’ required under the Aboriginal Heritage Act. 
I accepted that Aboriginal Victoria conducted significant consultation in the area over 
a number of years.  

5.138 I noted that MRPA states in its representation to the Section 10 Reporter that the 
Aboriginal Heritage Act provides sufficient protection for the Specified Area and 
submits that MRPA and VicRoads satisfied the consultation requirements under the 
Aboriginal Heritage Act through their communication with Martang. I noted that MRPA 
and VicRoads are of the view that a declaration should not be made.  

5.139 In the letter dated 30 October 2018, Minister Donnellan stated that, in light of the 
concerns raised by the Djab Wurrung community about the potential impact of the 
project on two trees, the Victorian Government commenced further consultation with 
traditional owner groups. Minister Donnellan also directed MRPA to explore alternate 
design options within the current footprint that might preserve these two trees. I noted 
in this regard MRPA’s statement that a thorough and exhaustive process has been 
implemented to ensure that all culturally sensitive places and objects are identified 
and protected or managed appropriately with the RAP where impacts cannot be 
completely avoided.  

5.140 I also had regard to the commitment given by MRPV to avoid five of the Six Trees 
(Trees E2, E3, E4, E5, E6). I was satisfied that this commitment was made in good 
faith and that MRPV has worked with EMAC in relation to dealing with the Six Trees 
within the footprint of the Western Highway upgrade. I was satisfied that this 
commitment will protect Trees E2, E3, E4, E5, E6. 

5.141 I was satisfied that the CHMP provides for avoidance or removal and relocation of 
trees of significance in accordance with the approval of the relevant RAP. Although I 
acknowledged the view expressed in the Section 10 Report that the ATSIHP Act is a 
regime of last resort which may be invoked where State/Territory legislation does not 
provide effective protection, I also accepted MRPA’s assertion that a thorough and 
exhaustive process has been implemented to ensure that all culturally sensitive 
places and objects are either identified and protected, or managed appropriately with 
the RAP where impacts cannot be completely avoided. I was satisfied that the latter 
situation applies here, as any impact to the Specified Area which cannot be avoided 
will be managed in accordance with the procedures contained in the CHMP in 
consultation with the relevant RAP. In this regard, I placed weight on the fact that as 
the proposed Western Highway upgrade is considered a high impact activity, 
mitigation activities must be approved and monitored by the RAP. 
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5.142 For these reasons, although I accepted that the CHMP itself does not preclude all 
impacts to the Specified Area, I found that the measures under the Aboriginal 
Heritage Act, the CHMP, and the Victorian Government’s commitment (through 
MRPV) to continue working with EMAC, can reasonably be expected to provide some 
degree of protection and mitigation of the possible impacts on Aboriginal heritage in 
the Specified Area. However, in circumstances where I accepted that the Specified 
Area is under threat of injury or desecration, I consider that this consideration weighs 
only slightly against the making of a declaration under section 10. 

Purpose of the ATSIHP Act 

5.143 Having carefully considered the Application and the other materials before me, I 
considered it relevant that the consultation between MRPV and EMAC that has 
occurred following the making of the Application has led to the protection of five of the 
Six Trees, which I considered to be significant Aboriginal objects under the 
ATSIHP Act. I found that the protection now provided to these trees furthers the 
purpose of the ATSIHP Act.  

Ministerial consultation under section 13 of the ATSIHP Act 

5.144 Before making this decision, I consulted with the Victorian Minister for Roads and 
Road Safety, the Hon Luke Donnellan MP; the Victorian Minister for Energy, 
Environment and Climate Change, the Hon Lily D’Ambrosio MP, and the Victorian 
Minister for Planning, the Hon Richard Wynne MP, as required under section 13 of 
the ATSIHP Act.  

5.145 I received a response from Minister Donnellan and MRPA, his portfolio agency, and I 
took the information provided into consideration before making my decisions under 
section 10 and section 12 of the ATSIHP Act. 

5.146 I noted the Applicants submitted that I may not have consulted with the appropriate 
Victorian Minister. However, I disagreed. I considered that material provided by 
Minister Donnellan and MRPA was relevant to my decision. I also had regard to the 
judgment of Robertson J of 6 December 2019, in which his Honour found no error in 
the Department’s approach to this consultation process. 

6. Reasons for decision 

6.1 To make a declaration under section 12 of the ATSIHP Act in relation to the Six 
Trees, I must be satisfied that the Six Trees are significant Aboriginal objects and are 
under threat of injury or desecration.  

6.2 I was not satisfied that Tree E1 is a significant Aboriginal object. In reaching my 
conclusion, I placed significant weight on my finding that Aboriginal opinion is divided 
on the question of whether Tree E1 is of cultural significance. I also placed weight on 
my finding that the reports commissioned in relation to the Six Trees are inconclusive 
with respect to the significance of Tree E1, and did not provide detail about the uses 
or beliefs centred on Tree E1 (in contrast to the other trees subject to the Application).  

6.3 I was satisfied that Trees E2, E3, E4, E5 and E6 are significant Aboriginal objects. 
However, I was not satisfied that those trees are under threat of injury or desecration. 
In reaching this conclusion, I accepted that MRPV has made a commitment to avoid 
Trees E2, E3, E4, E5 and E6 as part of the Western Highway upgrade and has 
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developed the Framework for identifying and monitoring trees. Although it is unlikely 
to be legally binding, I accepted that MRPV can reasonably be expected to honour 
this commitment. I was further satisfied that the commitment of MRPV and the 
Framework provide adequate protection against possible use or treatment of the trees 
in a manner inconsistent with Aboriginal tradition, over and above protection against 
physical removal or destruction of the trees. For these reasons, I was satisfied that 
the procedures described above mean that the trees are not likely to be used or 
treated in a manner inconsistent with Aboriginal tradition within the meaning of 
section 3(1) of the ATSIHP Act and, accordingly, they are not under threat of injury or 
desecration as defined.  

6.4 To make a declaration under section 10 of the ATSIHP Act in relation to the Specified 
Area, I must be satisfied that the Specified Area is a significant Aboriginal area and is 
under threat of injury or desecration. I accepted that, on balance, the Specified Area 
is a significant Aboriginal area. I also accepted that the Specified Area is under threat 
of injury or desecration within the meaning of section 10(1)(b)(ii) of the ATSIHP Act. I 
also received a report under section 10(4) of the ATSIHP Act (Section 10 Report), 
and I considered that report and the representations attached to that report. I was 
therefore satisfied that the preconditions for making a declaration under section 10 
were met.  

6.5 I also considered ‘other matters’ that I consider to be relevant under section 10(1)(d), 
including: 

a. the effects on pecuniary interests of third parties;  

b. considerations relating to health and safety; and 

c. the extent to which the area is protected under State legislation.  

6.6 Overall, I considered that considerations in favour of making a declaration under 
section 10 to protect and preserve the Specified Area from injury or desecration were 
outweighed by the considerations against the making of such a declaration. I 
acknowledged that the Specified Area for which protection is sought retains cultural 
value and connection to Country for the Applicants and the Djab Wurrung people. 
Having regard to the materials before me, I acknowledged that the Specified Area is 
of particular significance to Aboriginal people and I accepted that there is a threat of 
injury or desecration to the Specified Area.  

6.7 Nevertheless, these findings did not remove the need to weigh up competing 
considerations before making any decision pursuant to section 10. The need for this 
balancing exercise is inherent in the fact that section 10 of the ATSIHP Act does not 
compel me to make a declaration in circumstances where I found that the Specified 
Area is a significant Aboriginal area and is under threat of desecration or injury, and 
instead allowed me to consider ‘other relevant matters’ before deciding whether to 
make a declaration. 

6.8 With respect to the interests of third parties, I accepted that a declaration under 
section 10 of the ATSIHP Act would have a detrimental impact upon the pecuniary 
interests of the Victorian Government because of the significant ongoing financial 
costs resulting from the delay in commencement of construction, the termination of 
the relevant contract and the additional cost that would be incurred in pursuing an 
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alternative route. I considered that this matter weighed substantially against making a 
declaration under section 10.  

6.9 I also found that the making of a declaration would have had some impact on the 
pecuniary interests of commercial communities who are likely to benefit from the 
improved transport efficiency the Project is expected to deliver. However, in the 
absence of any modelling as to the predicted extent of these benefits, I accorded low 
weight to the pecuniary interests of the community. 

6.10 With respect to health and safety considerations, I found that there are likely to be 
community road safety benefits in the construction of the Western Highway upgrade. 
In this regard, I accepted that the Project would have a positive impact on a broad 
section of the community. I consider that this matter weighs substantially against 
making a declaration under section 10, which would at the very least substantially 
defer or delay such community road safety benefits. 

6.11 With respect to the extent to which the area is protected under State legislation, I was 
satisfied that any area of Victoria which is of cultural heritage is protected from harm 
by the Aboriginal Heritage Act if it satisfies the definition of an Aboriginal place. I 
accorded significant weight to the fact that a CHMP under the Aboriginal Heritage Act 
was approved on 18 October 2013 by Martang as the relevant RAP and that it is an 
offence for a sponsor of an approved CHMP to knowingly, recklessly or negligently 
fail to comply with the conditions of the CHMP. I also placed some weight on the 
specific measures contained in the CHMP for the management of Aboriginal cultural 
heritage likely to be affected by the activity relating to the Project. I also accepted that 
MRPV has made a commitment in good faith to avoid five of the Six Trees (Trees E2, 
E3, E4, E5, E6).  

6.12 Accordingly, although I acknowledged the views of the Applicants on the CHMP and 
the role of Martang, I was satisfied that the Victorian Aboriginal heritage protection 
regime provides some degree of protection for the Specified Area. However, given 
that I accepted that the Specified Area is nevertheless under threat of injury or 
desecration, I considered that the extent to which this matter weighed against making 
a declaration under section 10 is slight.  

6.13 For these reasons discussed in paragraphs 6.5 to 6.12, I concluded that there was 
sufficient evidence to allow me reasonably to form the view that the impact on the 
pecuniary interests of third parties, the health and safety considerations supporting 
the Western Highway upgrade, and the extent to which the area is protected under 
State legislation outweighed the loss of Aboriginal heritage value in the Specified 
Area. 

6.14 Based on the material presented to me and for reasons set out above, I found that: 

a. I received an application for the purposes of section 10(1)(a) and 
section 12(1)(a) of the ATSIHP Act;  

b. I was not satisfied that Tree E1 is a significant Aboriginal object for the 
purposes of section 12(1)(b)(i) of the ATSIHP Act;  

c. on balance, I was satisfied that the Trees E2, E3, E4, E5 and E6 are significant 
Aboriginal objects for the purposes of section 12(1)(b)(i) of the ATSIHP Act;   
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Preliminary  Part I 

Section 1 
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An Act to preserve and protect places, areas and 

objects of particular significance to Aboriginals, 

and for related purposes 

Part I—Preliminary 

1  Short title 

This Act may be cited as the Aboriginal and Torres Strait Islander 

Heritage Protection Act 1984. 

2  Commencement 

This Act shall come into operation on the day on which it receives 

the Royal Assent. 

3  Interpretation 

(1) In this Act, unless the contrary intention appears:

Aboriginal means a member of the Aboriginal race of Australia,

and includes a descendant of the indigenous inhabitants of the

Torres Strait Islands.

Aboriginal remains means the whole or part of the bodily remains

of an Aboriginal, but does not include:

(a) a body or the remains of a body:

(i) buried in accordance with the law of a State or

Territory; or

(ii) buried in land that is, in accordance with Aboriginal

tradition, used or recognized as a burial ground;

(b) an object made from human hair or from any other bodily

material that is not readily recognizable as being bodily

material; or
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(c) a body or the remains of a body dealt with or to be dealt with

in accordance with a law of a State or Territory relating to

medical treatment or post-mortem examinations.

Aboriginal tradition means the body of traditions, observances, 

customs and beliefs of Aboriginals generally or of a particular 

community or group of Aboriginals, and includes any such 

traditions, observances, customs or beliefs relating to particular 

persons, areas, objects or relationships. 

area includes a site. 

Australian waters means: 

(a) the territorial sea of Australia and any sea on the landward

side of that territorial sea;

(b) the territorial sea of an external Territory and any sea on the

landward side of that territorial sea; or

(c) the sea over the continental shelf of Australia.

Federal Court means the Federal Court of Australia. 

significant Aboriginal area means: 

(a) an area of land in Australia or in or beneath Australian

waters;

(b) an area of water in Australia; or

(c) an area of Australian waters;

being an area of particular significance to Aboriginals in 

accordance with Aboriginal tradition. 

significant Aboriginal object means an object (including 

Aboriginal remains) of particular significance to Aboriginals in 

accordance with Aboriginal tradition. 

(2) For the purposes of this Act, an area or object shall be taken to be

injured or desecrated if:

(a) in the case of an area:

(i) it is used or treated in a manner inconsistent with

Aboriginal tradition;
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(ii) by reason of anything done in, on or near the area, the

use or significance of the area in accordance with

Aboriginal tradition is adversely affected; or

(iii) passage through or over, or entry upon, the area by any

person occurs in a manner inconsistent with Aboriginal

tradition; or

(b) in the case of an object—it is used or treated in a manner

inconsistent with Aboriginal tradition;

and references in this Act to injury or desecration shall be 

construed accordingly. 

(3) For the purposes of this Act, an area or object shall be taken to be

under threat of injury or desecration if it is, or is likely to be,

injured or desecrated.

4  Purposes of Act 

The purposes of this Act are the preservation and protection from 

injury or desecration of areas and objects in Australia and in 

Australian waters, being areas and objects that are of particular 

significance to Aboriginals in accordance with Aboriginal 

tradition. 

5  Extension to Territories 

This Act extends to every external Territory. 

6  Act binds the Crown 

This Act binds the Crown in each of its capacities. 

6A  Application of the Criminal Code 

Chapter 2 (other than Part 2.5) of the Criminal Code applies to all 

offences against this Act. 

Note: Chapter 2 of the Criminal Code sets out the general principles of 

criminal responsibility. 
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7  Application of other laws 

(1) This Act is not intended to exclude or limit the operation of a law

of a State or Territory that is capable of operating concurrently

with this Act.

(2) A law of a Territory has effect to the extent to which it is not

inconsistent with a provision of the regulations, or of a declaration

under this Act, having effect in that Territory, but such a law shall

not be taken for the purposes of this subsection to be inconsistent

with such a provision to the extent that it is capable of operating

concurrently with that provision.

(3) Where:

(a) a law of a State or Territory deals with a matter dealt with in

this Act; and

(b) an act or omission by a person that constitutes an offence

against that law also constitutes an offence against this Act or

an offence referred to in paragraph 23(1)(b);

the person may be prosecuted and convicted under that law or 

under this Act, the Criminal Code or the Crimes Act 1914, as the 

case may be, but nothing in this subsection renders a person liable 

to be punished more than once in respect of the same act or 

omission. 

(4) Nothing in this Act derogates from the rights of any person to any

remedy consistent with this Act that he or she would have apart

from this Act.

8  Application of Act 

(1) Subject to subsection (2), this Act applies, according to its tenor, to

all persons, including foreigners, and to all vessels, including

foreign vessels, whether or not they are within Australia or

Australian waters.

(2) This Act has effect subject to the obligations of Australia under

international law, including obligations under any agreement

between Australia and another country or other countries.
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Part II—Protection of significant Aboriginal areas 

and objects 

Division 1—Declarations by Minister 

9  Emergency declarations in relation to areas 

(1) Where the Minister:

(a) receives an application made orally or in writing by or on

behalf of an Aboriginal or a group of Aboriginals seeking the

preservation or protection of a specified area from injury or

desecration; and

(b) is satisfied:

(i) that the area is a significant Aboriginal area; and

(ii) that it is under serious and immediate threat of injury or

desecration;

he or she may, by legislative instrument, make a declaration in 

relation to the area. 

(2) Subject to this Part, a declaration under subsection (1) has effect

for such period, not exceeding 30 days, as is specified in the

declaration.

(3) The Minister may, if he or she is satisfied that it is necessary to do

so, declare by legislative instrument that a declaration made under

subsection (1) shall remain in effect for such further period as is

specified in the declaration made under this subsection, not being a

period extending beyond the expiration of 60 days after the day on

which the declaration under subsection (1) came into effect.

10  Other declarations in relation to areas 

(1) Where the Minister:

(a) receives an application made orally or in writing by or on

behalf of an Aboriginal or a group of Aboriginals seeking the
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Section 10 
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preservation or protection of a specified area from injury or 

desecration; 

(b) is satisfied:

(i) that the area is a significant Aboriginal area; and

(ii) that it is under threat of injury or desecration;

(c) has received a report under subsection (4) in relation to the

area from a person nominated by him or her and has

considered the report and any representations attached to the

report; and

(d) has considered such other matters as he or she thinks

relevant;

he or she may, by legislative instrument, make a declaration in 

relation to the area. 

(2) Subject to this Part, a declaration under subsection (1) has effect

for such period as is specified in the declaration.

(3) Before a person submits a report to the Minister for the purposes of

paragraph (1)(c), he or she shall:

(a) publish, in the Gazette, and in a local newspaper, if any,

circulating in any region concerned, a notice:

(i) stating the purpose of the application made under

subsection (1) and the matters required to be dealt with

in the report;

(ii) inviting interested persons to furnish representations in

connection with the report by a specified date, being not

less than 14 days after the date of publication of the

notice in the Gazette; and

(iii) specifying an address to which such representations

may be furnished; and

(b) give due consideration to any representations so furnished

and, when submitting the report, attach them to the report.

(4) For the purposes of paragraph (1)(c), a report in relation to an area

shall deal with the following matters:

(a) the particular significance of the area to Aboriginals;
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(b) the nature and extent of the threat of injury to, or desecration

of, the area;

(c) the extent of the area that should be protected;

(d) the prohibitions and restrictions to be made with respect to

the area;

(e) the effects the making of a declaration may have on the

proprietary or pecuniary interests of persons other than the

Aboriginal or Aboriginals referred to in paragraph (1)(a);

(f) the duration of any declaration;

(g) the extent to which the area is or may be protected by or

under a law of a State or Territory, and the effectiveness of

any remedies available under any such law;

(h) such other matters (if any) as are prescribed.

11  Contents of declarations under section 9 or 10 

A declaration under subsection 9(1) or 10(1) in relation to an area 

shall: 

(a) describe the area with sufficient particulars to enable the area

to be identified; and

(b) contain provisions for and in relation to the protection and

preservation of the area from injury or desecration.

12  Declarations in relation to objects 

(1) Where the Minister:

(a) receives an application made orally or in writing by or on

behalf of an Aboriginal or a group of Aboriginals seeking the

preservation or protection of a specified object or class of

objects from injury or desecration;

(b) is satisfied:

(i) that the object is a significant Aboriginal object or the

class of objects is a class of significant Aboriginal

objects; and
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(ii) that the object or the whole or part of the class of

objects, as the case may be, is under threat of injury or

desecration;

(c) has considered any effects the making of a declaration may

have on the proprietary or pecuniary interests of persons

other than the Aboriginal or Aboriginals referred to in

paragraph (1)(a); and

(d) has considered such other matters as he or she thinks

relevant;

he or she may, by legislative instrument, make a declaration in 

relation to the object or the whole or that part of the class of 

objects, as the case may be. 

(2) Subject to this Part, a declaration under subsection (1) has effect

for such period as is specified in the declaration.

(3) A declaration under subsection (1) in relation to an object or

objects shall:

(a) describe the object or objects with sufficient particulars to

enable the object or objects to be identified; and

(b) contain provisions for and in relation to the protection and

preservation of the object or objects from injury or

desecration.

(3A) A declaration under subsection (1) cannot prevent the export of an 

object if there is a certificate in force under section 12 of the 

Protection of Movable Cultural Heritage Act 1986 authorising its 

export. 

(4) A declaration under subsection (1) in relation to Aboriginal

remains may include provisions ordering the delivery of the

remains to:

(a) the Minister; or

(b) an Aboriginal or Aboriginals entitled to, and willing to

accept, possession, custody or control of the remains in

accordance with Aboriginal tradition.
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13  Making of declarations 

(1) In this section:

declaration means a declaration under this Division.

(2) The Minister shall not make a declaration in relation to an area,

object or objects located in a State or the Northern Territory unless

he or she has consulted with the appropriate Minister of that State

or Territory as to whether there is, under a law of that State or

Territory, effective protection of the area, object or objects from

the threat of injury or desecration.

(3) The Minister may, at any time after receiving an application for a

declaration, whether or not he or she has made a declaration

pursuant to the application, request such persons as he or she

considers appropriate to consult with him or her, or with a person

nominated by him or her, with a view to resolving, to the

satisfaction of the applicant or applicants and the Minister, any

matter to which the application relates.

(4) Any failure to comply with subsection (2) does not invalidate the

making of a declaration.

(5) Where the Minister is satisfied that the law of a State or of any

Territory makes effective provision for the protection of an area,

object or objects to which a declaration applies, he or she shall

revoke the declaration to the extent that it relates to the area, object

or objects.

(6) Nothing in this section limits the power of the Minister to revoke

or vary a declaration at any time.

14  Publication and commencement of declarations 

(1) A declaration under this Division:

(a) shall be published in the Gazette and in a local newspaper, if

any, circulating in any region concerned; and
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(b) comes into operation on the day after the day of its

registration under the Legislation Act 2003 or such later date

as is specified in the declaration.

(2) As soon as practicable after making a declaration under this

Division, the Minister shall:

(a) take reasonable steps to give notice, in writing, of the

declaration to persons likely to be substantially affected by

the declaration; and

(b) in the case of a declaration in relation to an area—serve a

copy of the declaration on the Australian Institute of

Aboriginal Studies and, if the Institute maintains a register of

significant Aboriginal areas, it shall enter the area in the

register.

(3) Any failure to publish a declaration in a newspaper or failure to

comply with subsection (2) does not affect the validity of a

declaration.

16  Refusal to make declaration 

Where the Minister refuses to make a declaration under this 

Division in pursuance of an application, he or she shall take 

reasonable steps to notify the applicant or applicants of his or her 

decision. 
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Division 2—Declarations by authorized officers 

17  Authorised officers 

(1) The Minister may, by instrument in writing, designate persons to

be authorized officers for the purposes of this Division.

(2) The Minister shall cause to be issued to each authorized officer an

identity card in the form prescribed, containing a photograph of the

officer.

(3) Where an authorized officer notifies a person of a declaration made

under section 18, he or she shall:

(a) if it is reasonably practicable to do so—produce his or her

identity card for inspection by that person; or

(b) in any other case—give that person such particulars of his or

her identity card as are prescribed.

(4) A person who ceases to be an authorized officer shall forthwith

return his or her identity card to the Minister.

18  Emergency declarations in relation to areas or objects 

(1) Where:

(a) at any time, an authorized officer is satisfied that:

(i) an area is a significant Aboriginal area, an object is a

significant Aboriginal object or a class of objects is a

class of significant Aboriginal objects;

(ii) the area or object is, or objects are, under serious and

immediate threat of injury or desecration; and

(iii) in the case of an area—the circumstances of the case

would justify the making of a declaration under

section 9, but the injury or desecration is likely to occur

before such a declaration can be made; and

(b) no declaration has been made under this section in relation to

the area, object or objects within 3 months before that time
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Section 19 

by reason of a threat that is substantially the same as the 

threat referred to in subparagraph (a)(ii); 

the officer may make a declaration for the purposes of this section. 

(2) A declaration under subsection (1):

(a) shall be in writing;

(b) shall specify the period, not exceeding 48 hours, for which it

is to remain in effect;

(c) shall:

(i) where the declaration relates to an area—describe the

area with sufficient particulars to enable the area to be

identified; or

(ii) where the declaration relates to an object or a class of

objects—describe the object or objects with sufficient

particulars to enable the object or objects to be

identified; and

(d) shall contain provisions for and in relation to the protection

and preservation of the area, object or objects from injury or

desecration, including, in the case of Aboriginal remains,

provisions for their custody.

(2A) A declaration under subsection (1) cannot prevent the export of an 

object if there is a certificate in force under section 12 of the 

Protection of Movable Cultural Heritage Act 1986 authorising its 

export. 

(2B) A declaration under subsection (1) is not a legislative instrument. 

(3) A declaration under subsection (1) may be revoked or varied at any

time, by instrument in writing, by the Minister or any authorized

officer.
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URGENT 
The Hon Josh Frydenberg MP 
Minister for the Environment and Energy 
Parliament House 
CANBERRA ACT 2600 
Telephone 1800 803 772. 

Sunday 17 June 2018 

Dear Minister, 

Victorian Government Western Highway project - Application for an emergency declaration for 
protection of significant Aboriginal areas and objects to prevent threats of injury and 
desecration of sacred trees alongside the Western Highway near Buangor, Victoria on Djab 
Wurrung Country 

A group of Djab Wurrung traditional owners by this letter wish to make an urgent application for 
protection under s 9, 10 and/or 12 of the Aboriginal and Torres Strait Islander Heritage Protection 
Act 1984 (Cth) (‘the Act’).  

Starting from 18 June 2018 there are proposed road works planned which will lead to the 
desecration of significant sites and objects, in particular, highly culturally significant trees. The 
significant Aboriginal areas and objects on Djab Wurrung country close to the Victorian town of 
Buangor on the VicRoads planned upgrade to the Western Highway. 

Attached to this application is a desktop report on the culturally modified trees along the planned 
road works (‘Report’). 

Of particular significance are hollow trees ‘E3’ and ‘E6’ detailed in the report, with photos 
attached at the end of this letter. E6 has been used by our people for over 50 generations. 

E3 & E6 are two highly culturally significant ancient hollow trees, which sit in a extremely 
significant area at the basin of the Hopkins river, and are connected to our songlines and stories 
that reach from Langi Ghiran, our black cockatoo dreaming site and also along the Hopkins river 
which is connected to our eel dreaming. VicRoads intends to physically destroy and remove these 
ancient trees that are particularly culturally significant to our women. 

These trees have been used by our ancestors for hundreds of years, over 50 generations, and have 
had multiple uses over time. They are extremely rare examples and the last remnants of such 
trees, most similar trees in the area have already been destroyed over the course of history. We are 
fighting to maintain and preserve what we have left, as these trees have played an important role 
in the health of our country and the wellbeing of our people for countless generations. They are 
living beings that embody our stories throughout this significant landscape. These old trees are 
named ‘Delgug’ meaning ‘tall person’. These trees are our ancestors and we must protect them to 
the best of our ability. Destroying them is severely upsetting, and brings bad fortune. 

On the 12 June 2018 the ABC Western Victoria reported the following story; 
“..FINAL DAYS FOR "SACRED" TREES 
VicRoads has announced imminent plans to remove trees on the Western Highway despite a 
strong protest from Aboriginal elders. 
The trees have been flagged for removal as part of upgrades to the highway at Buangor, 
between Ballarat and Stawell. 
The plans were announced more than a year ago but VicRoads only now has full approval to 
forge ahead. 
VicRoads received permission, through Aboriginal Victoria, from traditional Djab Wurrung 
owners who said the trees were not culturally significant. 
But other elders have been fighting to protect the trees. 
"They're very sacred to me," Djab Wurrung elder Ted Lovett OAM said. 
"It's birthing trees and scarred trees and also there's a canoe tree that's fallen in one of the 
paddocks. 
"It's our history, it's our existence; Australia's been raped as it is, a lot of our sites have already 
been destroyed. Plastic has now been wrapped around the trees, to prevent animals inhabiting 
them before removal in the coming days.” ABC Western Victoria 

Annexure B – application 

https://www.facebook.com/abcwesternvic/?hc_ref=ARRik3RPDcSjWHIChBM7vM7AoZ23CV1taTKiQOlI5zbkJe_MiUWpBLc9U8Qdj-9s6_s&fref=nf
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June 12 at 5:05pm · 

Martang Pty Ltd (‘Martang’) who is a Registered Aboriginal Party under the Aboriginal Heritage Act 
2006 (Vic) has had dialogue with VicRoads and Aboriginal Victoria. We require the protection order 
to allow us time to have dialogue with Aboriginal Victoria, Martang, and VicRoads time to reverse 
the decision to approve the destruction of these trees.  Martang does not represent all Djab 
Wurrung clans or people, but has a limited membership. As detailed in the Report, Martang has not 
confirmed the cultural values of the trees in its dealings with VicRoads and Aboriginal Victoria. This 
is utterly wrong, and had sufficient consultation been undertaken the cultural values would have 
been confirmed. 

It is therefore requested by Djab Wurrung traditional owners that a protection declaration be made 
in order to preserve and protect the ancient and culturally significant trees, and allow a dialogue 
to occur with the Victorian Government on the cultural heritage value of the trees. 

We are happy to meet with your Officers to discuss the matters raised in this application as a 
matter of urgency. Until then, please process our request as urgent as Vicroads will destroy our 
sacred trees from 8am Monday 18 June 2018. 

Yours in Good Faith, 

NAME OF TRADITIONAL OWNERS CONTACT NUMBER

Jidah Clark 0478681655 

Tracey Bamblett Onus 402532992

Meriki Onus 0425440120 

Lorraine Sandra Onus 0436385575

Tarneen Onus-Williams 0421923644

Eileen Austin 0413360628

Geoff Clark 0408809186

Monica McDonald 0407429206

Marjorie Thorpe 0472770490

https://www.facebook.com/abcwesternvic/photos/a.119616014725077.15679.119588958061116/1936564883030172/?type=3
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Executive Summary

This desktop study examines existing research on Culturally Modified Trees (CMTs), including 
showing that modified hollow trees were part of the pre-European landscape’s ethno-
architecture, and enabled a number of activities to be carried out within their interior spaces. 
CMTs have remained largely invisible to Traditional Owners (TOs) within this landscape since the 
TOs, the Djap Wurrung, were displaced as land managers. Archaeologists also are often simply 
unaware of these trees as CMTs, and their protection is therefore not guaranteed. It is regrettable 
that these large and impressive but temporary features are not recognisable for their unique 
cultural origin. With a dearth of oral history on this topic, only an archaeological methodology for 
the identification of culturally modified habitation trees is now possible. An archaeological 
methodology with criteria to identify CMTs has been developed and now applied to determine if 
six trees located within Option 1 Route and previously not identified as CMTs, qualify to be 
recognised as such.  

Data comparison across a large number of older trees has provided the criteria to differentiate 
between natural and culturally modified tree hollows. By applying the criteria, the orientation, 
entrance shape and size, internal shape, size and characteristics of the lining of the culturally-
made hollows can now be predicted and identified and with markedly statistical differences to 
naturally burnt hollow trees.  A mistaken identity of old and large gum trees having been burnt 
out and hollowed during former natural bush fire events has become acceptable and 
unquestioned by everyone: landowner, TO, fire-expert and archaeologist alike, as the reason for 
their existence in the southern Australian landscape.   

The current desktop study investigated six trees being possible CMTs along the land marked out 
for the widening of the Western Highway near Ararat in Victoria. By applying the criteria for CMTs 
it is beyond doubt that the two large hollowed trees fall into the category of Habitation Trees. 
These trees are striking examples and require protection. It is recommended that these two trees 
are archaeologically excavated, which failed to occur during test pits for the Complex CHMP 12327 
as their cultural construction and connections were not recognised in CHMP 11812. The remaining 
other four trees are considered to have scars that are also a consequence of Aboriginal 
modification for cultural purposes. 
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Introduction   
This desktop study examines existing research on Culturally Modified Trees (CMTs), including 
showing that modified hollow trees were part of the pre-European landscape’s ethno-
architecture, and enabled a number of activities to be carried out within their interiors. CMTs 
have remained largely invisible to Traditional Owners (TOs) within this landscape since the TOs, 
the Djap Wurrung, were displaced as land managers. An archaeological methodology with criteria 
to identify CMTs has been developed and used to recognise CMTs  following this displacement.   
  
Western Highway duplication is considered a high impact activity and was proposed in an area of 
cultural sensitivity. Accordingly, under Regulations 44(1)(e), CHMPs 11812 was commissioned by 
the Roads Corporation (VicRoads) in 2011 as a mandatory CHMP under the Aboriginal Heritage 
Regulations 2007.  
 
The activity area is located along the existing Western Highway between Pope’s  Road and Ararat, 
some 70 km west of Ballarat (Fig1.). The activity area is located within the Ararat Rural City Council 
and incorporates the Parishes of Ararat, Langi-Ghiran, Gorrinn, Buangor and Colvinsby. The 
planned road works including off-ramps on Section 2B will cover a length of 12.5 kms. 
 
Under Aboriginal Heritage Act, 2006 (AHA06) (the Act), cultural heritage significance includes 
“archaeological,   anthropological, contemporary, historical, scientific, social or spiritual 
significance,  and  significance  in  accordance  with  Aboriginal  tradition”.   
 

Scope  of  Desktop  Study 
Scope of Work for Desktop study of Hollow trees, Scarred trees and Hill in and near the 
VicRoads acquisition Zone for the widening of the Western Highway between Buangor and 
Ararat. 
 
Client: KORS Inc. 22A Alexander St Wendouree, Vic 3377 
Brief: Provide short scientific report on cultural and archaeological significance of the two hollow 
trees, the four Scarred trees, the hill south of Hillside Road and any significance they might have 
to the Traditional Owners (TOs) of the area, and any Regional or State significance to Victoria. 
Examine whether the trees and hill qualify for protection under the Aboriginal Heritage Act 2006 
with Amendment 2016. Conduct field works as required and when feasible.  
 

Reference  Documents:  Cultural  Heritage  Management  Plan:  CHMP  
11812  and  CHMP  12327   
The Aboriginal Heritage Act, 2006 (AHA06) with Amendments 2016, with the Aboriginal Heritage 
Regulations 2007 (AHR07), provides more effective protection of Aboriginal cultural heritage than 
the previous Act, and broadens Aboriginal community involvement in decision making.  
 
A CHMP is required under Section 47 of the Victorian Aboriginal Heritage Act (2006) if any high 
impact activity is planned in an identified area of cultural heritage sensitivity that has not been 
subject to significant ground disturbance, as defined in the Victorian Aboriginal Heritage 
Regulations (2007). Furthermore, under Section 49 of the Victorian Aboriginal Heritage Act 

MairiAnne Mackenzie

MairiAnne Mackenzie
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(2006), a CHMP must be prepared for any project for which an Environment Effects Statement 
(EES) is required (as is the case with these proposed works). 

The proposed activity is high impact as it involves the construction of a road greater than 100 m 
long [S44(1)(e)], and the activity area passes through a number of areas of cultural heritage 
sensitivity (specifically named waterways, such as Fiery Creek, Middle Creek, Billy Billy Creek and 
Hopkins River [Regulations 23 (1)]. 

CHMP 11812 is a Desktop and Standard Assessment from 2012, followed by CHMP 12327 which 
is a Complex Assessment. 

Under the AHA06 and the AHR07 the Regional Aboriginal Party (RAP) appointed by the Aboriginal 
Heritage Council was Martang Pty Ltd. Their representatives will have participated in the process 
of producing the CHMP 11812, March 2012 from ACHM, including assisting the Cultural Heritage 
Advisor in surveying for any cultural heritage, participate in decision-making for its management, 
if applicable, and to assess the CHMPs on behalf of the State Government. 

Route  Option  1  and  Cultural  Heritage  Issues 

The widening of a section of the Western Highway in Western Victoria, between Buangor and 
north-west to Ararat, is planned as a part of VicRoads’  Western  Highway  Project (see Figure 1 
below). The route chosen, includes a deviation to the south of the existing highway. It poses a 
threat to a number of previously unrecognised and yet significant archaeological features, being 
Culturally Modified Trees (CMTs). At least two of these six CMTs can be inferred to have 
functioned as an integral part of the Djap wuurung domestic ethno-architecture of this area (See 
Figures 2 and 3 below). 
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Fig. 1: Cultural Heritage identified in CHMP 11812 between Ararat and Beaufort 
 
Travellers on this section of Western Highway highway readily observe the many trees of various 
species within the road reserve and some travellers recognised the distinctive large and old Red 
Gum trees (Eucalyptus camaldulensis) and within this category there is a further highly distinctive 
and altogether special class of Red Gum: these being the culturally modified individual Red Gums. 
They are distinctive by having been modified by hollowing out by the Traditional Owners of this 
region in the past so that they could be turned into a domestic space to serve a number of 
functions for these people. 
 
The modifications and purpose of these trees have not been recognised, to date. Have their 
modifications and ethnohistorical importance been overlooked as being just naturally weathered, 
fire-prone, very old hollow gum trees?   
This short report will provide some criteria by which these hollow trees and others may be 
properly assessed for their likelihood of having been culturally modified to be used as multi-
functional spaces by the former Traditional Owners of this area. These criteria are based on 
observed and tested, statistically significant differences between culturally modified and naturally 
occurring hollow trees. The species which have been studied and referred to for this project are 
E. viminalis or Manna Gum and E. camaldulensis from South Australia and Victoria (Builth 2014; 
Carver 2001 and others). 
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Six  CMTs  Threatened  by  the  Development 

The red arrows in Figure 2 below point to the approximate locations of the four scarred trees that 
are discussed in this report. The two red circles show the locations of the largest hollowed CMTs 
being E6 in the west and E3 to the East. Figures 3 and 4 respectively show further details of these 
areas and the positions and photos of all of the remaining six trees discussed in this report.  

Fig. 2: Locations of threatened CMTs between Ararat and Buangor 

Figure 3 below shows the location of the three most easterly of the six CMTs that have been 
identified as occurring along the Southern Option 1 Route. These have been renamed as E1, E2 
and E3 to reflect their east-west geographic sequence starting from Buangor on their east.  

Figure 4 below shows the location of the three most westerly of the six CMTs identified being E4, 
E5 and E6.  

A culturally modified tree is defined as a tree bearing some form of modification directly related 
to Aboriginal activity. There are a variety of CMT purposes, other than canoe, shield or container 
scars, that can still be seen today. Bark and indeed the whole tree was used in a number of 
different ways by Aboriginal people and non-Indigenous alike. How to identify these scars is at 
times quite difficult as bark on trees can grow over scars over the years, decades and centuries 
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and result in a loss of integrity of the evidence, becoming invisible or causing confusion with 
natural scars (Gammage 2011: 29). 
 
 
 

 
Fig. 3: Location of Trees E1, E2 and E3 (from east to west) along Southern 
Option 1 Route in Yellow 
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Fig. 4: Location of Trees E4, E5 and E6 (from east to west) along Southern 
Option 1 Route in Yellow 

Local Government laws in South Australia as indeed in other States, have been changed to stop 
many ancient trees being destroyed but there is no specific emphasis on the protection of 
Aboriginal CMTs (Carver 2001). Across this continent numerous culturally significant trees are 
being destroyed due to ignorance resulting from a lack of research and documentation regarding 
their identification and heritage value. In relation to SA, Carver has noted: 

While numerous contract-based archaeological Surveys have been conducted, no standardised, 
definitive methodology or criteria has been developed for use in the field to enable the 
identification of CMTs in South Australia. This tends to make defining a CMT highly subjective. The 
subjectivity creates biases and instigates indecision in the field, therefore, some genuine CMTs are 
not counted while natural scars are confused with CMTs. 
Identification of CMTs requires a systematic approach using rigorous criteria. Uniformity of 
recording methods by all practitioners across Australia would alleviate the problems associated 
with identification of CMTs today (Carver 2001:9). 

The extent of these types of cultural modification, and indeed ethno-architecture in the 
landscape, is no longer remembered nor understood. This is a direct consequence of the European 
occupation and settlement in the southern parts of Australia preventing the continuation of 
Aboriginal land management and resulting in a consequent inability to pursue a traditional 
economy and lifestyle.   
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Table 1 below shows the Tree IDs with their alternative name and location details. There are 
comments added from VAA and Martang on these trees during an inspection on 17 February 
2017. 
 
 

TREE 
ID 
 

Alt name 
 

Location 
 

GDA 94 
Coords 
 

 
AAV & Martang views 

 
 

 
E1 
 

Yellow Box 
Scarred Tree 

Nth of Billy 
Billy Ck, 400m 
NW of Pope 
Rd 

688430E 
5864681N 

Has been suggested 
as European scar as 
too small to have 
been useful to TOs 

 

 
E2 
 

Canoe Tree 
(dead, 
prostrate) 

350m NW of 
Tree E1 in 
same paddock 

688126E 
5864844N 

Stated by AAV has no 
cultural scar and 
branch tear only plus 
insect damage 

 

 
E3 
 

Hollow Tree 
BT1 

150m W of 
Tree E2 on 
Billy Billy Ck 

687991E 
5864773N 
 

No cultural values 
confirmed 

 

 
E4 
 

Scarred Tree 
No 1 

Hillside Rd 
West southern 
side 

680435E 
5868058N 

  

E5 Scarred Tree 
No 2 

South at Start 
of Dobie Rd 
exit from 
Highway 

678917E 
5868624N 

  

E6 Hopkins River 
Hollow Tree 
BT2 

Opposite 
Warrayatkin 
Rd 

678320E 
5868983N 

No cultural values 
confirmed 

 

Table 1: Details of CMTs threatened by Option 1 Route  
 
Note: Trees are numbered in order of their distance from Buangor travelling west along Western 
Highway 
 
 
The following sections present both an ethnographic record of the existence of these trees as 
having a cultural purpose and providing details of the means by which they have been modified 
for this purpose; and also providing the results of recent archaeological and scientific studies into 
the existence of these trees as culturally modified.   
 
The purpose of this is to be able to objectively assess the six trees named above in Table 1 as being 
CMTs or not, and then an informed decision can be made as to whether they are worthy of 
protection measures under the AHA 2006. 
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Historical,  Ethnographic  and  Modern  Observations  of  Hollow  CMTs 
 
Carver (2001:100-101) describes such a tree as shown in Figs. 4 & 5 below as a ‘Habitation  tree’.   
Such an artefact is an example of Aboriginal ethno-architecture. These hollow trees were either 
left in their natural state or most likely enlarged to accommodate more people (Roberts 2000). 
Fires enlarge the hollow. Cultural activities within the hollow did not kill the tree provided the 
surrounding sapwood and bark still exist to enable nutrients and moisture to move up and down 
the tree trunk. 
 
Culturally modified hollow trees or habitation trees would have had a number of functions 
including as intermittent shelter for families passing through an area during inclement weather 
(Ellis & Ellis 1982:84, 95); used for prolonged periods of habitation; specific functions such as for 
birthing (which has been stated for one or more of the trees in this study area); and cooking in or 
being a sheltered location for constructing an in-ground oven for roasting tubers, yams or baking 
animals. 

 

 
 
Fig 4: Ancient CMT or Habitation Tree which  became  the  ‘Herbig  Family  Tree’,  
Eden Valley Rd, Springton, SA 
 
 

Ethnohistorical  accounts (Builth 2014:277) 
Despite our present-day lack of knowledge of these trees and their functions, historic 
observations and accounts exist of   the   use   of   large   Eucalypts   “whose   trunks  were   shaped   by  
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Aboriginal burning into ovens and   fire   depots”   (Pyne   1991:89).   The   following   quotes   are 
observations of the process of Aboriginal modification of large hollow Eucalypt trees in order that 
they became useable spaces for performing necessary domestic functions such as cooking or for 
shelter.  
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Fig. 5:  ‘Habitation  tree’  being  a  culturally  modified  Red  Gum  and  an  example  of  a 
tree modified as Aboriginal ethno-architecture (from G.F.Angus 1847)  

 The process began by using large trunks as reflectors for campfires. The fire naturally ate 
into the green bole, and the more the site was revisited, the larger the fire-excavated 
cavity. In places, such hearths showed sign of digging, sometimes of lining by clay (Pyne 
1991:90); 
 

 If they cannot find a tree which decay has fitted for their purpose, they, by the use of fire, 
procure a cavity sufficiently large for the occasion (Holman cited in Roth, 1968:119); 
 

 Cook and Anderson were both under the impression that the natives hollowed out, by 
means of fire, the lower part of tree trunks in order to make use of such openings for 
habitations (Cook’s  3rd voyage, Book 1, in Roth 1968:107); 
 

 Some huge trees such as the Red River Gum of New South Wales were carefully and 
deliberately burnt out on one side. While not killing the tree, a large area could then be 
“hollowed”  out.  A  tree  prepared  in  this  manner  provided a temporary, but secure shelter 
for a single person or in some cases, a whole family during a severe rain or wind storm 
(Ellis and Ellis 1984:84); 

 
 Teichelmann and Schurmann (1841:27) in South Australia had observed that hollowed 

trees were utilised for homely activities for all seasons but summer. The reasons for not 
using hollowed trees as hearths during summer must primarily be based on the high 
possibility of setting fire to the tree. Tindale (n.d.b) notes that during summer there is a 
danger of tree explosion as a result of fire; 
 

 The  use  of  hollow  trees  for  “firehearths”   is also referred to by Tindale: “Abundance  of  
firewood was essential as also the shelter of hollow red gum trees which could act as 
protection  against  rain  for  their  highly  vulnerable  firehearths” (n.d.b.:155); 
 

 Tindale has stated that a hearth or oven indicated permanence as a hearth tended to 
determine that the cooking area of each camp remained static or confined to a limited 
area, to which both firewood and food were transported. The requirement of oven baking 
for the staple food of tubers, rhizomes and corms means that it would have been 
necessary to find a suitable sheltered site or facility in winter. Utilising large hollow trees 
for baking would have sufficed for this purpose, and indeed, in the seasonal conditions of 
strong winds and inclement weather, would have provided a natural shelter for the oven; 
and 

 
 Roberts (2000:21) has suggested that it may have been the women who hollowed the 

trees as part of their duties of preparing the family fire and ovens. 
 
These large and well-used trees were observed in Tasmania, Victoria, the Australian Alps, in South 
Australia and in southern Western Australia, and an example from Tasmania can be observed in 
Fig. 6 below (See also Pyne 1991:90; Mortimer, and Rossel in Roth 1968:107). 
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Fig 6: Culturally modified entrance to hollow tree in South-West Cape, Tasmania 
(Mountford 1963). (Note the distinctive raised collar scarring around the entrance to CMT 
which is the consequence of this particular activity.) 

Carver suggests that nowadays identification of habitation trees is difficult. He writes that 
Hossfeld (1926:295) stated there were many possible habitation trees in the Eden Valley, SA, are 
facing east or north for maximum protection during inclement weather (see Figs. 4 & 5 above). 
Adequate head and sleeping room is another requisite for comfortable habitation (Roberts 2000). 
If stone tools, dendroglyphs or perhaps manuports are present it could be reasoned the tree was 
used for habitation. However, the presence of manuports is not definitive identification criteria 
because farmers often used these trees to deposit rocks and other general farm rubbish collected 
from paddocks. For this reason Builth suggests that only an in-tree excavation could identify 
integrity by revealing any stratigraphy associated with long-term use by previous Aboriginal 
occupation patterns in such a scenario. 

Carver noted numerous CMTs located in his study area had axe marks present inside the tree and 
suggested they could also be from a natural hole having been enlarged.  
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Recent  Research 
 
Manna Gum Research on Mt Eccles lava flow 
The following information is extracted from the results of research on 51 mature trees sampled 
from a survey area on the Mt Eccles lava flow (Builth 2014:254-273). Although not Eucalyptus 
camaldulensis, these trees, Eucalyptus viminalis, were the ubiquitous gum tree on this landform 
and certainly had attributes that led to their exploitation by people. It was important to the study 
that no bush fires had occurred in the area since European settlement.  
 
After examination of trees observed to be in spatial association with archaeological features it 
was considered possible that a large number of hollow trees had been culturally modified. It was 
observed that this pattern continued outside of the study area on the remainder of the lava flow 
also. Attributes of these trees were collected in an attempt to quantify tree modification, and to 
ascertain the function of the trees. Of the trees with a diameter greater than 2m, 34 out of 39 
(87%) were hollow; of those less than 2m in diameter only 4/10 (40%) were hollow. The hollowing 
of all trees for which data could be collected was due to termites.  
 
Hollow trees with basal openings can be divided into two groups. One group is those with clearly 
natural openings defined by their often small size, jagged edges and interior filled with termite 
frass and splintered wood. The second group is trees hypothesised to have been modified and 
used by people and which were defined by their usually larger size, the smooth wood edge of 
opening and on several occasions, the obvious tool markings. It was observed that entrances had 
been made into hollow trees by cutting through the outer layer of bark, and/or burning through 
the remaining outer layers (see Figs. 7&8). Very often external burn scars were still visible from 
unsuccessful attempts at burning through to inner hollow as termite activity is localised within 
tree and often dictates the thickness of tree wood. There is the potential for the temperature 
regulated behaviour of termites to determine the likelihood of the thinnest walls of the tree 
having a particular orientation. 
 
With all four variables that were collected in measuring natural versus culturally modified trees, 
the mean opening size remains smaller for natural rather than modified categories. This 
difference is significant for both internal width and depth. There do, therefore, appear to be 
significant differences in the size of natural and modified openings and the size of internal hollows.  
 

VARIABLE 
Dia in cm 

CATEGORY No. MEAN STANDARD 
DEVIATION 

T-DATA PROBABILITY 

Internal 
Width 

Natural 
Modified 

20 
19 

40.7 
62.2 

18.8 
22.0 

3.28 <0.01 

Internal 
Depth 

Natural 
Modified 

18 
18 

36.7 
62.5 

20.3 
26.1 

3.31 <0.01 

External 
Width 

Natural 
Modified 

18 
18 

41.4 
53.3 

15.9 
20.4 

1.96 <0.06 

External 
Height 
 

Natural 
Modified 

18 
17 

61.1 
98.5 

46.3 
58.0 

2.11 < 0.05 

Table 2: Size Comparisons of Natural and Modified Tree Openings 
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Results show that all measures of size were significantly greater for the modified openings 
except for external width which approaches significance. 

Fig 7: Culturally modifed entrance by cutting outer layers and then burning into 
hollow tree (photo H.Builth). 
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Fig 8: A failed entrance by burning and a successful one in the same tree (photo 
H.Builth). 

 
 
On many occasions hollow tree entrances were observed to have regrown over time, especially 
in a healthy tree near water (see Fig. 9). The landowner, remembers when the live trees shown 
below had much larger entrances and over time these have grown over to almost closing 
(personal communication, 1999). 
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Fig 9: A live healthy tree regrowing over previously modified entrance to hollow 
(photo H.Builth). 
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The detection of lipids or plant/animal sourced oil can often be detected in ancient materials given 
the right situations for its preservation. Their structures and compositions can provide direct 
evidence for their origin and past anthropogenic activity (Evershed 1993:74). In earlier research 
by Builth, the bio-molecular analysis of soil samples excavated from inside hollowed trees 
adjacent to eel traps in South-west Victoria, near Mt Eccles identified the distinctive marine lipids 
of the short-fin eel proving that these trees had been modified in order to smoke eels for their 
preservation by Gunditjmara. Excavation of other hollow CMTs within the same study area but in 
association with domestic ethno-architecture such as the remains of  dwellings,  revealed  “heat  
stones”  used  during  baking  in  ground  ovens  within  the  hollow  trees.  Two of these hollow culturally 
modified E. viminalis trees in close proximity to eel trapping features were excavated to collect 
sediment (see Figure 10). Investigation of the interior of the hollow trees in the south-west 
Victorian study site that were considered to have had a modified entrance, concluded that these 
trees were a necessary part of the domestic ethno-architecture within the landscape. Excavation 
of the interiors revealed the hollows had been used as either in-ground ovens to bake the staple 
root vegetables of yams and tubers which were spatially associated with dwellings remains; and 
see Figure 11 below showing broken basalt pieces that had been used for retaining heat during 
the baking process within the excavated tree hollow. Or else the trees in spatial association with 
eel traps had been used as smoking chambers for eels (See Figure 10). It was concluded from the 
separate findings that different culturally hollowed trees had a differentiated gender use within 
the shared cultural landscape: being either used as  domestic ovens by women or for the 
processing of eels by men.  
 

 
Fig 10: Two CMTs excavated and sediment analysed for lipids (photo H.Builth). 
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Fig. 11: Excavation of CMT hollow interior revealing evidence of oven and 
Broken pieces of basalt used as heat stones (photo Pam Smith). 
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Red Gum Survey on Christies Creek, SA. (from Builth 2014: 274 -276) 
On June 2nd, 2000, N. Draper and H. Builth undertook an additional survey of trees in the south 
of Adelaide adjacent  to  the  Christie’s  Creek,  to  compare  what  appeared  to  be  culturally  modified 
hollow trees to the CMTs on the Mt Eccles lava flow. These trees have not previously been 
recognised as being CMTs but were subsequently  included  in  a  cultural  heritage  study  of  Christie’s  
Creek (Australian Cultural Heritage Management 1999). 
 
The eight trees examined were hollow Eucalyptus camaldulensis or river red gums trees. They 
displayed burning of the inner trunk consistent with ethnographic and archaeological evidence 
that suggests these trees were hearth places for winter-time indigenous occupation. The purpose 
of this survey was to establish diagnostic criteria to judge whether the burnt out hollow trunks 
were the result of natural or cultural forces. 
 
From this survey it was concluded there is strong evidence to support these trees having been 
used as hearths. Contributing factors to this conclusion are: 
 

 A uniformity of burning and charcoal build up within the tree trunk hollow. On some trees 
there appears to be sequential layering of charcoal that effectively seals the trunk against 
further burning. This layering has, in certain trees, been helped along by axe use to expose 
fresh wood for combustion; 

 A commonality of the angle and/or the direction of hollows exposed for use as hearth 
sites. Many burnt out hollows faced northeast to south-west. While this was not 
consistent for all trees surveyed (some of the examples showed opportunistic use of 
hollows and/or bark removal to help along the hollow), this was established as a 
diagnostic feature within the context of the site and the visible extent of the previous 
creek forest; and 

 A selectivity of burning on similar sized and aged trees. Many of the trees surveyed 
(notably old red gums retained for a driveway to an old homestead) did not show burning 
out of the trunk or fire damage to the extent of those trees established as having been 
culturally modified. This differential burning suggests a focus of burning around particular 
trees for reasons other than size or age. 

 
These criteria lend weight to an inference that river red gums along the Christies Creek were used 
for living spaces. They often used additional sheets of bark for shelter, and this could also have 
been a reason for bark removal. Kaurna people call these living huts wodli (Fitzpatrick 1989:17). 
Scarred and fire-scarred trees such as this have been recorded at Warriparinga, a traditional living 
area for Kaurna on the Sturt River at Marion (personal communication with Paul Dixon, 
15/4/2000). 
 
In the former territories of the Kaurna and Peramangk, from the Adelaide plains and hills areas 
respectively, Roberts (2000) study on hollow E. camaldulensis has referred to various descriptions 
of indigenous housing based around large burnt and hollow gum trees. He supports the view that 
particular trees were purposefully  and  “carefully  burnt  into  and  subsequently  preserved”  (Roberts 
2000:15), rather than accepting that these hollow trees, including those burnt on one side, 
necessarily resulted from the effect of bush fires (Pyne 1991:27). 
 
Roberts conclusions that a large number of hollow trees were indigenous artefacts, albeit 
modified from a natural feature, concur with those from this present study. He noted the thick 
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charcoal layer that lined the hollow trunk despite there having been no localised bush fires. It was 
considered a product of camp-fires, or internal rather than external burning (Tindale n.d.; Roberts 
2000:81,142). 

Carver’s  2001  Research  
Greg Carver inspected many CMTs during his research on the subject. He noted some common 
characteristics which are presented here as contributing to their identification. 

Symmetry 
After examining many hundreds of culturally modified trees it was found that the majority had a 
considerable amount of symmetry associated with their scarring and in most instances the scars 
had retained their original shape making them easily identifiable. Many had varying amounts of 
regrowth, however this usually followed the original outline of the initial incision. Occasionally 
one area had regrown at a different rate from another, creating an unusual shape but in most 
instances the original outline was obvious. 

Heartwood 
With CMTs the heartwood has remained intact and has a distinct flat surface. ln many natural 
scars this heartwood is undulating and uneven where the material has literally been torn from 
the tree. Unfortunately this heartwood rarely retains any axe marks. 

Associated Artefacts 
The presence of manuports, stone tools, dendroglyphs or axe marks could be indicators of 
habitation trees. The aspect of the openings and adequate headroom to stand erect are also 
indicators. 

Position 
At times a scar can be identified by the fact that there is no other possible means of its creation 
other than human application. If it is in the middle of an area away from a river, reasonably well 
protected from vehicular traffic, there are no large limbs evident to indicate the scar is from a 
dislodged branch, it has a recognisable shape, there is little else it can be. 

Scar size 
It is usually easier to identify a larger canoe than it is a smaller dish or shield. Regrowth on smaller 
scars appears to distort their appearance to a greater degree than scars related to removal of 
wood for larger canoes.  Once again there are exceptions. At times scars inflicted on some trees 
have all but healed and it is nearly impossible to positively identify them. It is possible that the 
tree was very young and healthy at the time of the scar being cut thus instigating a quick healing. 

Identification criteria (Carver 2001:120-22) 
Symmetry: Reasonable degree of symmetry ie parallel sides, consistent upper or lower curve. 
Shape: Recognisable shape (except where regrowth has obscured this) 
Heartwood: If the exposed heartwood is smooth it is a CMT, if it is rough it often indicates it is a 
natural scar. 
Beginning and end: Does the scar have a definite beginning and end? If the bottom is partially 
buried the top would need a recognisable shape. 
Regrowth: Does the tree have regrowth? 
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Location of scar on the tree: Scars may be located in the fork of a tree or on a horizontal branch 
not just the trunk. 
Location of a CMT on the landscape: CMTs are also, and often, found many kilometres away from 
watercourses. 
Habitation trees: They exist and require specific elements to be recorded: 
i. To be of a size that provides adequate headroom and sleeping room
ii Evidence of occupation ie stone tools, dendroglyphs, manuports, other scars
iii. Located in an area where it would not be susceptible to flooding
iv. The opening/s facing away from inclement weather ie facing east or north-east
v. The presence of axe marks
Other branches: Note whether other branches or fallen trees are in the vicinity that could have
been responsible for the scar.
Location: could the tree have been scarred by a car, tractor, boat, etc?

Bark sheets used in drying of possum skins, for shelter construction or even burials have no define 
shape or size but when their context is taken into account a calculated judgement can be made 
and a CMT identified. 

Fig. 12: CMT showing an access hole cut into its hollow trunk (photo G.Carver 
2001) 
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Results  of  Trees  E1  –  E6  Assessments 
Please refer to Table 1 and either Fig. 3 or Fig 4 for location of all six trees. 
 
Tree E1 

 
       Fig. 13: E1 Tree or yellow Box Scarred Tree 

 
E1 is located closest to Buangor and situated north of Billy Billy Ck, 400m north-west of Pope Rd.  
 
Although stated by VAA to be small and therefore not of Aboriginal origin, it is a smooth and very 
old scar with obvious vigorous regrowth having taken place and encroaching over this scar. It may 
be worth investigating under this bark to ascertain the extent of the scar beneath. Also an axe 
mark can be seen in the lower righthand side. It can also be seen that the bark to the left of this 
scar and above it is bark of a different consistency and it is suggested that is due to vigorous 
regrowth. It would be worth investigating also the growth rate of this species of gum tree. It is 
possible that scars are scarce in this species as they may not be observed as they have largely 
grown over since their initial cutting? 
As  Carver  has  claimed  “At times scars inflicted on some trees have all but healed and it is nearly 
impossible to positively identify them. It is possible that the tree was very young and healthy at 
the  time  of  the  scar  being  cut  thus  instigating  a  quick  healing.” 
 
 This scar is considered to be of sufficient likelihood to be the result of Aboriginal workmanship 
that it should be protected.  
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Tree E2 

Fig. 14a & b: E2 Dead Canoe Tree 
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Tree E2 is located close to and to the north of Billy Billy Creek. It is long-dead and lies 350m north-
west of Tree E1 in the same paddock. E2 is a tree with some unusual scarring. It should be possible 
to find out from the land-owner how long this tree has been dead and how long it has been laying 
in this position. During the 17 February 2017 visit it was stated by VAA that it has no cultural scar 
but a branch tear plus insect damage. 
 
The tree has a well-defined canoe type scar which has had some regrowth immediately around 
where it was initially cut. Often the bark/wood cut from a tree for a canoe needs to be steamed 
and shaped by fire into that canoe. It can result subsequently in another layer of wood of the 
same shape either becoming separated from the heartwood or even causing a direct access to a 
hollow within the tree, usually depending on its age. It is not obvious whether one or two layers 
have already come off from this scar. It is certainly much smoother in the upper section of the 
scar than lower down the trunk (on the right and upper photo). 
 
With this particular canoe scar the radiating parallel  ‘wrinkles’  or  ‘crease  lines’  caused by cutting 
into a green and growing tree clearly can be seen. However, it is not clear why there is such a gap 
between the canoe scar and the edge of another outer layer of the tree that also bears the parallel 
wrinkles of having been cut, but which has also regrown toward the canoe scar.  It is suggested 
that the first scar came from the removal of a much wider but shallower section of the tree, for 
hut building for example. And subsequently the tall straight tree was also exploited for the canoe 
shape. 
 
It has been noted that a small branch has grown out of the top of the canoe scar. This does not 
discount there being a scar immediately lower down the trunk and adjoining it. Gum trees sprout 
new growth from their trunks quite often especially after big rain. This scar is much too well 
formed to possible be related to branch loss.  
 
In addition, it appears as if there has also been a European layer to this palimpsest of scarring. It 
looks as if this tree was ring-barked which must have occurred while it was still alive and highly 
likely led to its death.  I have marked the top photo outlining in red ellipses where the parallel 
wrinkles of an Aboriginal cultural scar can be seen and in blue where the marks from the ring-
barking occur.  
 
I believe the three types of scarring seen on this tree to have been the product of cultural 
modification, with the ring-barking the final mark of the European land-owners over the top of 
traditional Aboriginal resource procurement.  

 

Tree E3  

Tree E3 is located 150m west of Tree E2 on Billy Billy Ck 150m west of Tree E2. No cultural values 
have been confirmed for this tree by VAA and Martang representatives.  
 
E3 is the perfect CMT as it fits the criteria presented in this report for a hollow red gum chosen by 
a family group to become a cultural activity place for them and which its interior space was then 
enhanced in size after having an entrance constructed. It was fire-proofed by flame as supported 



26 

by the uniformity of previous burning and charcoal build up within the tree trunk hollow. And 
resulted in a large, wide, smooth-surfaced basal hollow.  

The  wide   collar   around   the   entrance   can   clearly   be   seen   to   feature   the   parallel   ‘crease’   lines  
emanating like rays from the entrance and which result from cutting into green wood when it is 
still growing. The entrance is smooth and well-used and the perfect size to enable entry but still 
provide protection from bad weather. It faces an easterly direction as often is the case. 

There is aged, unburnt wood in the opening, with no obvious reason for it not to have burned at 
the same time as the interior of the hollow if a fire had entered from the outside to the inside. 
There is also no burning around the entrance or exterior of the tree. 

Fig. 15: E3 or BT1 Entrance and hollow 

The resulting space would have served many many generations to come in many different ways. 
It is a multi-functional space which would have included shelter and most likely the excavation 
within it for a ground oven to bake during winter in a protected place. It may have included 
birthing and /or post-natal shelter or a myriad of activities that included shelter. 

E3 is one of the finest examples still in existence of a culturally modified habitation tree which is 
still living and deserves protection.  

Figure 16 shows a side perspective of this tree with two trunks of the same width and presumed 
age can be observed separated at approximately 3m above a conjoined area which features the 
enhanced hollow. 

It is definitely of regional significance and possible of State significance.  It is recommended that 
this tree undergo excavation and soil testing both inside and outside the tree for comparison. 
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Fig. 16: E3 or BT1 Double trunk with feasible fusing 
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Location of two trunks join or fusion 

Fig. 17: E3 and view of double trunk joining and hollow entrance 

This is a very interesting scenario of a double trunk emanating from a single large charred hollow 
with all the criteria and features of a culturally modified interior and entrance. Obviously a single 
Red Gum tree takes a very long time to grow, mature and reach a size large enough to provide 
sufficient volume at the base to make the endeavour of gaining entry and preparing a cavity 
worthwhile and useful. In relation to the appearance of the conjoining of two red gums of equal 
age and size: given the criteria for differentiating natural versus cultural attributes for Habitation 
Trees, it is worth stating and investigating that in order for TOs to enable a larger living space, two 
conjoined red gums would produce such a possibility a great many decades earlier than a single 
tree growing to a girth that was necessary to enable internal cultural modification. However, if 
two trees grew together from a conjoined union, then the maturity needed from the trees to 
reach the volume required at their base, to create the same sized useful space, is theoretically 
halved.  This double tree is also growing directly adjacent to the Billy Billy Creek meaning there is 
the availability of water to ensure optimal growth.  

This scenario consists of many stages over a great length of time, each of which had to be 
successful, from two seedlings growing together by the creek to the final cultural charring of the 
enhanced hollow created from two trees which became conjoined.  What is yet to be ascertained 
is how many of the steps along this long process were ensured success by intervention from the 
Traditional Owners, the Djap wurrung? In order to answer this and other questions related to this 
site, it is necessary that research be undertaken here. To this end it is recommended that this 
place featuring the Tree E3 be given a substantial buffer of protection, and research takes place 
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to enable a full understanding of the tree, its surrounds and spatial  associations with other 
landscape features.  

Tree E4 

Fig. 16: E4 or Scarred Tree No 1 

E4 is located on the southern side of Hillside Road’s western end (see Fig. 4 for location). 

As can be observed in the photo this scarred red gum tree features the thick and raised collar 
which includes the radiating ‘crease  lines’  emanating from the scar which is produced by cutting 
through the growing green wood to extract the artefact material.  This is a very wide collar which 
suggests that the tree has grown vigorously over an originally much larger scar than what remains 
today. 

This overgrown scar should not be discounted and neither should the protection of this healthy 
and still growing red gum. It can be used for research on scarring on CMTs. 
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Tree E5 

Fig. 17: E5 or Scarred Tree No 2 

Tree E5 is located on the southern side at commencement of Dobie Rd exit from the Western 
Highway. 

It is a tall tree with a scar near its base of the main trunk. This scar is old and appears to have been 
overgrown to a certain extent, which is not clear. It is however a cultural implement scar.  

Tree E6 

E6 is the most westerly of the six trees and is located just to the west of the Hopkins River 
crossing of the Western Highway. 
As with E3, E6 is a culturally modified and enhanced hollow red gum which VAA and Martang have 
not confirmed has cultural values. As with E3, E6 is a wonderful example of the ethno-architecture 
of a Habitation tree. It has many of the criteria that prove it is of cultural construction in order 
that it fit the requirements of a living space for Djap wurrung. This which would have continued 
for countless generations.  
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Fig.17: E6 or BT2 
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E6 was chosen by a family group to become a cultural activity place initially for them and which 
its interior space was then enhanced in size after having an entrance constructed. It was fire-
proofed by flame as supported by the uniformity of previous burning and charcoal build up within 
the tree trunk hollow. And resulted in a large, wide, smooth-surfaced basal hollow.  

The collar around the entrance is not as clearly observable as E3 as the bark is much coarser, 
which is due to its slower growth, however the parallel radiating ‘crease’  lines  can  still  be  observed  
just within the outer entrance on an original section of tree wood which was cut through also. 
Once again this entrance wood would have expected to have burnt through if an external fire had 
entered the tree here during a bushfire and caused the interior burning. There is also no burning 
around the entrance or exterior of the tree. The entrance is smooth and well-used and the perfect 
size to enable entry but still provide protection from bad weather. It faces a northerly direction 
which is within the directional range of a Habitation Tree. 

E6 is a fine example of a culturally modified habitation tree which is still living and deserves 
protection. As this tree is not in close proximity to water it is considered to have been slower 
growing than E3 to reach the size it has. It is dated at 800 years old. 

It is definitely of regional significance and possible of State significance.  It is recommended that 
this tree undergo excavation and soil testing both inside and outside the tree for comparison. 

Hollow  Habitation  Tree  Characteristics 
The following are the criteria that have been identified in a culturally modified habitation tree. 
The more of these characteristics that are present in a hollow tree, the more likely it is to be a 
CMT. If more than 4 features are present, it is very unlikely to be a natural hollow. 

 Size of hollows: larger than natural hollows by an average margin that has statistical
significance.

 Proportions of hollow: relatively wider than natural hollows
 Smooth surface of hollow, compared with natural hollows which often have jagged

edges and are filled with splintered wood.
 Selectivity of burns: nearby large old trees with unburnt, fire-prone, ground-level small

hollows.
 Orientation: Hollow opening in Eastern half of tree, especially eastern quadrant of tree.
 Convex opening shape: an unnatural, non-A-frame shape, compared to a natural fire

damage
 Aged, unburnt wood in opening, with no obvious reason for it not to have burned at the

same time as the interior of the hollow
 Worn wood in entrances
 Proximity to water
 Proximity to rock art or other cultural heritage features

In summary, a tree within several hundred metres of water, and with a relatively large, wide, 
smooth-surfaced basal hollow (compared with natural hollows), with the entrance having a 
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convex shape, in the eastern quadrant of the trunk and with unburnt and worn wood in the 
entrance is extremely unlikely to form naturally. 
 
Of  relevance  here  is  the  comparison  of  the  Japanese  ‘Shou  Sugi  Ban’  process,  which  is  an  ancient  
technique that preserves wood by charring it with fire: burning the timber creates a protective 
layer, making the wood more resistant to fire, rot and insects, and preserving it for up to 80 years. 
This was for use externally, by charring internally in a sheltered position such as with the Red 
Gums, the charring technique would ensure protection of the wood for much longer. 
 

 ENTRANCE HOLLOW NEARBY 
PROXIMITY 
CONTEXT 

Why not bush-
fire? 

 
 

Facing 
towards NE 
to SE 
direction   

Larger than 
average for 
natural hollows 

Neighbouring trees 
not burnt 

aged, unburnt 
wood in the 
opening, with no 
obvious reason 
for it not to have 
burned  

 
 

Features 
worn 
unburnt 
wood 

Smoother on the 
inside than 
average natural 
hollows 

Artefacts/ cultural 
features located 

no evidence of 
burning around 
the entrance or 
exterior of the 
tree 

 Convex 
shape (not 
natural) 

More squat than 
average natural 
hollows 

Water located 
nearby 

 

 
 

 A uniformity of 
burning and 
charcoal build up 
within the tree 
trunk hollow. 

A selectivity of 
burning on similar 
sized and aged 
trees 

 

 
Table 2: HOLLOW TREE Characteristics 
 
 
 

TREE 
ID 
 

Alt name 
 

Location 
 

GDA 94 
Coords 
 

 
AAV & Martang views 

 
Builth’s  view 

 
E1 
 

Yellow Box 
Scarred Tree 

Nth of Billy 
Billy Ck, 400m 
NW of Pope 
Rd 

688430E 
5864681N 

Has been suggested 
as European scar as 
too small to have 
been useful to TOs 

Most likely 
Aboriginal 
CMT 
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E2 
Canoe Tree 
(dead, 
prostrate) 

350m NW of 
Tree E1 in 
same paddock 

688126E 
5864844N 

Stated by VAA it has 
no cultural scar and 
branch tear only plus 
insect damage 

CMT with up 
to 3 periods 
of scarring 
including 
ring-barking 

E3 
Hollow Tree 
BT1 

150m W of 
Tree E2 on 
Billy Billy Ck 

687991E 
5864773N 

No cultural values 
confirmed 

Highly 
significant 
Habitation 
tree with 
research 
required 

E4 
Scarred Tree 
No 1 

Hillside Rd 
West southern 
side 

680435E 
5868058N 

CMT 
overgrown 

E5 Scarred Tree 
No 2 

Left at Start of 
Dobie Rd exit 
from Highway 

678917E 
5868624N 

CMT 
overgrown 

E6 Hopkins River 
Hollow Tree 
BT2 

Opposite 
Warrayatkin 
Rd 

678320E 
5868983N 

No cultural values 
confirmed 

Highly 
significant 
Habitation 
tree 

Table 3: Details of CMTs threatened by Southern Option 1 Route 

Conclusion  of  Study  into  the  criteria  for  identification  of  CMTs 

In this report Landscape Archaeologist, Dr. Heather Builth, has investigated and demonstrated 
that Habitation Trees, created and used by the Indigenous peoples of southern Australia, are well 
documented historically and ethnographically as widespread, important multi-functional features 
of their traditional ethno-architecture. However so thorough and rapid was the European process 
of obliterating the socio-economy and cultural landscape of the many language groups, especially 
so across Victoria, that many traditional owners themselves are unaware of the past practice of 
the innovative manipulation and consequent utilisation of these particular trees. This is the 
situation despite still-surviving examples of these culturally modified trees in existence today, 
albeit often locked up in privately-owned land.  

Culturally Modified Trees or CMTs that have resulted in hollow trees becoming part of the 
landscape ethno- architecture, fulfil a number of functions as sheltered spaces. Nevertheless, It is 
surprising that despite numerous burnt out and hollow trees still being in existence throughout a 
wide area of southern and eastern Australia, neither the general public nor indeed, it appears, 
even archaeologists, have recognised or considered that they may be the product of long lost 
indigenous activity or even industry as in the case of the eel aquaculture of the Mt Eccles lava flow 
(see Builth 2014). Such a thorough job of obliterating evidence of past Aboriginal activities was 
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carried out in the rapidly settled south as part of the colonisation process, with the result that 
such a connection has largely escaped our collective consciousness, with few exceptions.  

CMTs as culturally constructed spaces have largely remained invisible in the Australian landscape, 
including in this region since the Traditional Owners, the Djap Wurrung, were displaced as the 
land managers. This means that an archaeological methodology to identify trees as CMTs has to 
be identified and utilised so that they can be recognised and protected.  
Carver (2002:128-9) believes that there are a number of factors that are needed to ensure future 
detailed research on these CMTs to assist in their preservation. He states that too many are being 
destroyed in Australia each year through ignorance or design, and studies must be undertaken to 
protect the remaining CMTs that are destroyed needlessly. They already have a finite existence 
as a highly significant component of Australian Indigenous cultural heritage and it is imperative 
that active recording programs are adopted in all States. He wants to see:  

 acknowledgement of the existence of habitation trees is necessary in the first instance;
 greater explanation of where and how to measure regrowth
 detail criteria for identifying a habitation tree
 criteria to differentiate between metal, steel and stone axe cut marks

In relation to the process of producing a CHMP, if the cultural significance of a particular feature 
has not been flagged due to it not being recognised during the CHMP process, the feature will not 
be protected. Builth has provided evidence in this report for a case to re-examine a number of 
trees that fall into this category. These are CMTs that were an integral part of the domestic 
landscape, designed and used by Aboriginal families that inhabited this area in former times to 
perform the daily functions that are described in this report.  

Within the proposed activity area of the Option 1 Route a number of trees that can be identified 
as CMTs have been overlooked by not only the archaeologists that produced the CHMP, but this 
has subsequently included the State Government employees of VAA along with the 
representatives of the RAP, Martang Pty Ltd. Of note and pertinent to the CHMPs that were 
produced for this development and omitted to recognise or further inspect these trees, Ellis 
(1976) in his study on the Adelaide region, writing on the past use of hollowed trees as shelters 
by the local indigenous people states:  “it  requires  in  most  cases,  an  informed  observer  to  trace  
the  existence  of  these  modified  features”  (in  Builth  2014:278).   

It was written in the CHMP 11812:4-5 
“Scarred trees are the most common (33%) of all archaeological places investigated for 
this CHMP within the St Arnaud geographic region. .. 
Based on our current knowledge of the activity area, and the known distribution of 
archaeological sites, both within the geographic region and within 5 km of the activity 
area, the following predictive statements can be made: ·Scarred trees are highly likely to 
occur anywhere within the activity area where remnant native trees of an appropriate 
age survive. There is a high possibility of these occurring on the hills, slopes, creekline 
terraces  and  alluvial  plains...”   

It is stated that all hollows in trees of suitable age were closely inspected (including those with 
hollows which required a climbing inspection) and no mortuary trees were recorded within the 
activity area. A total of thirteen climbing hollow bearing trees were also located during the survey. 
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Following a thorough inspection of each hollow, no human burials or mortuary goods were 
located within these trees (CHMP p93).  
However, the practice of undertaking excavation test pits across the development area has not 
been extended to the largest category of cultural heritage feature in this landscape – being the 
CMTs.  
It is posited in this report and illustrated by example, that due to a general lack of awareness of 
such functional trees having existed and indeed still existing, there remains a general ignorance 
of their presence and purpose. And ironically, due to the dwindling specimens that still exist, 
people that should know about these features have not had the opportunity to learn about them 
with the consequence that they are not recognised, protected nor preserved by archaeologists, 
governments and ultimately, the developers. In the past, private land-holdings that did feature 
such historic trees were not generally available to Traditional Owners, archaeology students, and 
the general public, with the consequence that the existence of these types of CMTs have been 
either forgotten or remain unknown.  

It is recommended that excavation in the base of the two hollow habitation trees under threat 
will inform all parties as to the part these features have played in the daily lives of the previous 
occupants, the Djap wurrung. It is therefore recommended that excavations take place in Trees 
E3 and E6.  

If it can be demonstrated that tree or trees at E3 have been culturally manipulated to by-pass the 
natural process of the time involved for a single tree to grow old and large enough for modification 
into a Habitation Tree, then E3 will be of national significance.  

It is therefore recommended that a substantial buffer zone be placed around Tree E3 so that 
suitable research can take place to enable a full understanding of the tree, its surrounds and 
spatial associations with other landscape features, including the hill south of Hillside Road.  

Qualifications  and  Experience 

* Dr. Heather Builth is Operations Manager for Yinhawangka Aboriginal Corporation in WA. She
has been previously registered as a Cultural Heritage Advisor by Aboriginal Affairs Victoria in
accordance with Section 58 of the Aboriginal Heritage Act of 2006 and Schedule 2 Item 3 of the
Aboriginal Heritage Regulations 2007.

Her professional training includes archaeology and anthropology, including a PhD in Archaeology 
from Flinders University of SA and Honours (First Class) in Aboriginal Studies from the University 
of South Australia. Publications include a book, nine academic refereed papers and several book 
chapters. With a cartographic and geographic background as well as post graduate GIS 
qualifications,   Heather’s   expertise   is   interpreting past cultural and economic land use at a 
landscape  level.  Builth’s  research and interpretation of Indigenous landscapes has lead to the re-
discovery and recognition of ancient eel aquaculture systems in SW Victoria, which culminated in 
Gunditjmara gaining National Heritage listing for the Budj Bim landscape in 2004 with the goal of 
future World Heritage Listing of this cultural landscape. 
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She has worked as a consultant archaeologist since 1998 when she was a founding Director of 
Australian Cultural Heritage Management (ACHM) in Adelaide. She established a cultural heritage 
management practice in the SW of Victoria in 2003 which included the role of Project 
Archaeologist for the Portland Wind Energy Project with Pacific Hydro Pty Ltd. 2004-2009; plus 
cultural heritage management of other localised projects. Builth undertook the cultural heritage 
management for the Crowlands wind energy project north of Ararat with Martang, and the 
subsequent CHMP production.  
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From: 
To: 
Cc: 
Subject: 
Date: 

Jidah Clark 
Frydenberg, Josh (MP); Josh.freydenberg@aph.gov.au 
Meriki Onus 
Additional Information-MC18-010117 
Thursday, 21 June 2018 7:15:12 PM 

Dear Minister 

We refer to our previous email and application. 

We have not received a response from your department but have been made aware by a 
news article the department has 'not received a valid application'. 

https://www,araratad vertiser.com .au/story/5477249/premiers-department-stands-firm-on 
western-highway-pro tests-photos/?es=] 894 

We request confirmation of receipt of our application. Further, if it is invalid, we request 
you to supply reasons. 

) 
Kind regards 
Jidah Clark 
Djab Wurrung Traditional Owner 

On Mon, Jun 18, 2018 at 6:35 AM, Meriki Onus <merikikalinya@gmail.com> wrote: 
Dear Minister, 

Please see attached application letter and supporting document made by Djab Wunung 
traditional owners for an urgent protection declaration. 

Please contact myself at this email address, or Jidah at jidahclark@egmail.com. Our 
phone numbers are listed in the letter. 

We look forward to your prompt response. 

) 
(( Yours in good faith, 

Meriki Onus & Jidah Clark 
Djab Wurrung Traditional Owners 



From: Jidah Clark
To: ATSIHPA
Subject: Todays phone discussion re: Djab Wurrung Protection Declaration
Date: Thursday, 5 July 2018 3:32:02 PM
Attachments: Alignment Options 1 2 Constraints Mapbook.pdf

VicRoads_Option1_Boundary.jpg

HI 

Please see my email below, could you confirm receipt?

Thank you
Jidah Clark

----

Dear 

Thank you for the call this morning and indicating that that our application for protection
declarations by the Minister's office has been accepted.

I confirm that for protection under s9, 10 & 12 of the Act your office requires the
clarification of map boundaries sought to be protected and GPS coordinates.

A map 'VicRoads_Option1_Boundary' is attached that outlines a boundary area with GPS
coordinates. We are also claiming protection of the 'Maximum Construction Footprint' in
map sheets 8 to 14 (the pink boundary line), which is contained in the VicRoads Mapbook
attached called 'Alignment Options 1 2 Constraints Mapbook'.

We are requesting:

1. a s9 protection declaration for 30 days protection over the Maximum Construction
Footprint. 
2. a s10 protection declaration over the Maximum Construction Footprint, i.e., the
VicRoads planned works area until the following is achieved:

relevant cultural heritage assessments within the boundary area are completed by the Djap Wurrung
traditional owners, including but not limited to the trees listed below. In particular we require
archaeological excavations of trees E3 and E6;
relevant sites/landscapes/objects are registered under either the Aboriginal Heritage Act 2006 (Vic) or
the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth); and
contingency plans for the registered sites are agreed upon and implemented by traditional owners and
VicRoads.

3. a s12 protection declaration for a 100m protection buffer around the trees' coordinates:

Tree E1, 'Yellow Box Scarred Tree', GDA94 Coordinates: (688430E
5864681N)
Tree E2, 'Canoe Tree', GDA94 Coordinates: (688126E 5864844N)
Tree E3, 'Hollow Tree BT1', GDA94 Coordinates: (687991E 5864773N)
Tree E4, 'Scarred Tree No 1', GDA94 Coordinates: (680435E 5868058N)
Tree E5, 'Scarred Tree No 2', GDA94 Coordinates: (678917E 5868624N)
Tree E6, 'Hopkins River Hollow Tree BT2' GDA94 Coordinates: (678320E
5868983N)

Cultural heritage assessments are due to begin on 11 July 2018, and are expected to take some weeks to complete.

mailto:ATSIHPA@environment.gov.au
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Registration of relevant sites should be completed some time after that, but timing is tentative at this point in time.

If there is anything further we can assist with please let us know. We look forward to your
response.

Kind regards
Jidah Clark & Meriki Onus
Djab Wurrung Traditional Owners





Annexure C – material considered 

Annexure C – Material considered 

Attachment Document 

A: departmental analysis – Sections 10 and 12 applications – Djab Wurrung 
Country, Victoria 

B: letter from DWTO to Minister Frydenberg, 17 June 2018 (received 
18 June 2018) – applications for protection under sections 9, 10 and 12 of 
the ATSIHP Act [includes B1 as an attachment] 

B1: report by Heather Builth, 31 August 2017 – Desktop Report on Culturally 
Modified Trees along Planned Road Works of Southern Deviation Route 
of Option 1 for the Western Highway between Ararat and Beaufort Victoria 

C: e-mail from Jidah Clark to Minister Frydenberg, 21 June 2018 – follow-up
to 17 June 2018 application

D: e-mail from Jidah Clark to the Department, 5 July 2018 – additional
information supporting applications for protection under sections 9, 10
and 12 of the ATSIHP Act [includes D1 and D2 as attachments]

D1: maps by VicRoads – Alignment Options 1 2 Constraints Mapbook 

D2: map by VicRoads – VicRoads_Option1_Boundary 

E: map of the Specified Area and Objects 

F: Aboriginal and Torres Strait Islander Heritage Protection Act 1984 – 
selected extracts 

G: Federal Court judgement, 6 December 2019 – Clark v Minister for the 
Environment [2019] FCA 2027 

H: e-mail from MRPV to the Department, 24 July 2020 – undertaking to defer
commencement of main works until 8 August 2020

I: table of related applications under the ATSIHP Act 

J: correspondences between MRPV and the Department, 14 August 2018, 
19 March 2019, 27 March 2019, 17 April 2019, 13 May 2019, 
24 May 2019, 11 June 2019, 21 June 2019, 8 July 2019, 
23 December 2019, 3 February 2020, 14 February 2020, 17 March 2020, 
21 April 2020, 1 May 2020, 14 May 2020, 27 May 2020, 11 June 2020, 
26 June 2020, 9 July 2020 – deferrals of commencement of works 

K: Commonwealth of Australia Gazette notice, 25 July 2018 – notice of report 
under section 10 of the ATSIHP Act and invitation for submissions 

L: report under section 10 of the ATSIHP Act, by Susan Phillips – includes 
numerous indexed attachments including application material and 
submissions from interested parties (note that some material included in 
the report is identified as having been provided in confidence) – electronic 
version in four parts to manage file size 

M: letter from Minister Price to Victorian Minister for Roads and Road Safety, 
25 October 2018 – invitation to comment on applications 
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Attachment Document 

N: letter from Victorian Minister for Roads and Road Safety to Minister Price, 
30 October 2018 – response to 25 October 2018 letter 

O: letter from MRPA to the Department, 7 November 2018 – response to 
25 October 2018 letter [includes O1 to O4 as attachments] 

 O1: Western Highway Cultural Heritage Management Plan Complex 
Assessment (CHMP 12327), 19 September 2013 

 O2: table – Western Highway Duplication: costs, social, economic and cultural 
impacts summary 

 O3: section 10 report submission by Aboriginal Victoria – ATSIHP Djab 
Wurrung Trees Western Highway (attachments not included) 

 O4: section 10 report submission by MRPA – ATSIHP Djab Wurrung Trees 
Western Highway (attachments not included) 

P: letter from the Department to MRPV, 22 March 2019 – seeks information 
on intended timing of works 

Q: letter from MRPV to the Department, 25 March 2019 – response to 
22 March 2019 letter 

R: letter from the Department to DWTO, 17 April 2019 – procedural fairness 
consultation [includes R1 to R8 as attachments] 

 R1: section 10 report submission by MRPA – ATSIHP Djab Wurrung Trees 
Western Highway 

 R2: letter from Victorian Minister for Roads and Road Safety to Minister Price, 
30 October 2018 – response to 25 October 2018 letter 

 R3: letter from MRPA to the Department, 7 November 2018 – response to 
25 October 2018 letter [includes R3.1 to R3.4 as attachments] 

 R3.1: Western Highway Cultural Heritage Management Plan Complex 
Assessment (CHMP 12327), 19 September 2013 

 R3.2: table – Western Highway Duplication: costs, social, economic and cultural 
impacts summary 

 R3.3: section 10 report submission by Aboriginal Victoria – ATSIHP Djab 
Wurrung Trees Western Highway (attachments not included) 

 R3.4: section 10 report submission by MRPA – ATSIHP Djab Wurrung Trees 
Western Highway (attachments not included) 

 R4: submission by Western Highway Action Committee, 8 August 2018 

 R5: submission by Wimmera Southern Mallee Regional Transport Group, 
10 August 2018 

 R6: submission by Northern Grampians Shire Council, 25 August 2018 

 R7: submission by Ararat Rural City, 20 August 2018 
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Attachment Document 

 R8: letter from MRPV to the Department, 25 March 2019 – response to 
22 March 2019 letter 

S: e-mails from Michael Kennedy to the Department, 29 April 2019 and 
1 May 2019 – interim response to 17 April 2019 letter including a request 
to provide MRPV contracts 

T: letter from the Department to Michael Kennedy, 2 May 2019 – response to 
1 May 2019 e-mail 

U: e-mail from Michael Kennedy to the Department, 8 May 2019 – interim 
response to 17 April 2019 letter acknowledging an extension of deadline 
from 2 May 2019 to 8 May 2019 

V: e-mail from Michael Kennedy to the Department, 9 May 2019 – interim 
response to 17 April 2019 letter including a request to provide further 
information on traffic accident data (also includes extension of deadline 
from 8 May 2019 to 10 May 2019) 

W: letter from Michael Kennedy to the Department, 17 May 2019 (received 
20 May 2019) – response to 17 April 2019 letter [includes W1 to W9 as 
attachments, provided over several e-mails received 20 to 22 May 2019] 

 W1: affidavit of Benny Vocale, 26 February 2019 

 W2: affidavit of Peter Harris, 25 February 2019 

 W3: outline of submissions (for Federal Court proceedings), 10 April 2019 

 W4: map modified from VicRoads, 10 May 2019 – Option 1 2 and Northern 
Option Section 2B V8 

 W5: letter from the Victorian Minister for Aboriginal Affairs to Aboriginal 
Victoria, 12 July 2018 – statement of ministerial expectations 

 W6: letter from Aboriginal Victoria to the Victorian Minister for Aboriginal 
Affairs, 7 August 2018 – response to 8 July 2018 letter 

 W7: affidavit of Stephen Pattinson, 7 May 2019 

 W8: affidavit of Stephen Pattinson ‘bundle of documents’, 7 May 2019 

 W9: letter from Andy Meddick MP to Michael Kennedy, 2 May 2019 – 
alternative route 

X: e-mail from MRPV to the Department, undated (presumed 22 May 2019) 
(1 of 4) – re ‘letter of intent’ [includes X1 and X2 as attachments] 

 X1: letter (unsigned draft) from MRPV to EMAC, undated – ‘letter of intent’ re 
management of the ‘Six Trees’ 

 X2: Attachment 1 – table ‘sheet 1 Trees of Interest’ v4, 1 May 2019 

Y: e-mail from MRPV to the Department, 22 May 2019 (2 of 4) – re ‘letter of 
intent’ [includes Y1 to Y3 as attachments] 

 Y1: Attachment 1 – map by MRPV ‘sheet 2 Whole Alignment’ 
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Attachment Document 

 Y2: Attachment 1 – map by MRPV ‘sheet 3 West Inset’ 

 Y3: Attachment 1 – map by MRPV ‘sheet 4 East Inset’ 

Z: e-mail from MRPV to the Department, 22 May 2019 (3 of 4) – re ‘letter of 
intent’ [includes Z1 to Z3 as attachments] 

 Z1: Attachment 2a – Draft framework for identifying and monitoring trees v3, 
April 2019 

 Z2: Attachment 2b – Arborist Report Prepared for Major Road Projects 
Victoria and CPBSWCJV and the Local Indigenous Community 

 Z3: map by Aboriginal Victoria, September 2017 – Map of Eastern Maar 
Traditional Owner Group negotiation area for a Recognition and 
Settlement Agreement under the Traditional Owner Settlement Act 2010 

AA: e-mail from MRPV to the Department, 23 May 2019 (4 of 4) – re ‘letter of 
intent’ [includes AA1 to AA3 as attachments] 

 AA1: letter (redacted) from MRPV to EMAC, 23 May 2019 – ‘letter of intent’ re 
management of the Six Trees 

 AA2: media release by MRPV, 13 May 2019 – re ‘letter of intent’ and 
management of the Six Trees 

 AA3: media release by EMAC, 13 May 2019 – re ‘letter of intent’ and 
management of the Six Trees 

AB: e-mails from Michael Kennedy to the Department, 24 and 28 May 2019 – 
request for correspondence between MRPV and the Department 

AC: letter from MRPV to the Department, 29 May 2019 – explanation of 
agreement to avoid trees of interest [includes AC1 and AC2 as 
attachments] 

 AC1: Attachment A – letter from EMAC to MRPV, 29 May 2019 – EMAC 
support for MRPV agreement to avoid trees of interest; includes the 
following attachments in a single merged document: 
• table, 1 May 2019 – Status of Trees of Interest 
• Trees of Interest Arborist Report (undated) 

 AC2: Attachment B – Draft Framework for Identifying and Managing Trees of 
Interest, 17 April 2019 

AD: letter from the Department to DWTO, 29 May 2019 – procedural fairness 
consultation (also provides document requested by Michael Kennedy 
24 and 28 May 2019) [includes AD1 to AD4 as attachments provided over 
two e-mails] 

 AD1: letter from the Department to MRPV, 22 March 2019 – seeks information 
on intended timing of works 
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 AD2: letter from MRPV to the Department, 29 May 2019 – explanation of 
agreement to avoid trees of interest [includes AD2.1 and AD2.2 as 
attachments] 

 AD2.1: Attachment A – letter from EMAC to MRPV, 29 May 2019 – EMAC 
support for MRPV agreement to avoid trees of interest; includes the 
following attachments in a single merged document: 
• table, 1 May 2019 – Status of Trees of Interest 
• Trees of Interest Arborist Report (undated) 

 AD2.2: Attachment B – Draft Framework for Identifying and Managing Trees of 
Interest, 17 April 2019 

 AD3: media release by MRPV, 13 May 2019 – Western Highway Project 
Welcomes Eastern Maar Support 

 AD4: media release by EMAC, 13 May 2019 – Eastern Maar Cultural Heritage 
Preserved Along Western Highway 

AE: letter from Michael Kennedy to the Department, 30 May 2019 – interim 
response to 29 May 2019 invitation 

AF: letter from the Department to Michael Kennedy, 31 May 2019 – response 
to 30 May 2019 letter 

AG: letter from Michael Kennedy to the Department, 10 June 2019 – further 
interim response to 29 May 2019 invitation and response to 31 May 2019 
letter 

AH: e-mail from the Department to Michael Kennedy, 11 June 2019 – 
response to 10 June 2019 e-mail 

AI: e-mail from Michael Kennedy to the Department, 17 June 2019 – further 
interim response to 29 May 2019 invitation 

AJ: letter from Michael Kennedy to the Department, 13 June 2019 (received 
18 June 2019) – further interim response to 29 May 2019 invitation 
[includes AJ1 as an attachment] 

 AJ1: report by Dr Heather Builth, June 2019 – Supplementary Heritage Report 
on Two Trees threatened by the Western Highway Upgrade between 
Ararat and Buangor, Victoria 

AK: e-mail from Michael Kennedy to the Department, 19 June 2019 – further 
interim response to 29 May 2019 invitation [includes AK1 and AK2 as 
attachments] 

 AK1: statement of reasons by Victorian Aboriginal Heritage Council, 
7 February 2019 – Statement of Reasons for the Decision of the Victorian 
Aboriginal Heritage Council in Relation to an Application by Eastern Maar 
Aboriginal Corporation 

 AK2: letter from EMAC to the Victorian Infrastructure, 22 February 2019 – Re: 
Western Highway Duplication between Buangor and Ararat 
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AL: e-mail from Michael Kennedy to the Department, 21 June 2019 – request 
for further deferral of commencement of works 

AM: e-mail from Michael Kennedy to the Department, 4 July 2019 – further 
interim response to 29 May 2019 invitation and request to provide 
additional documents [includes AM1 and AM2 as attachments] 

 AM1: letter from Michael Kennedy to the Department, 13 June 2019 (received 
18 June 2019) – further interim response to 29 May 2019 invitation 
[includes AM1.1 as an attachment] 

 AM1.1: report by Dr Heather Builth, June 2019 – Supplementary Heritage Report 
on Two Trees threatened by the Western Highway Upgrade between 
Ararat and Buangor, Victoria 

AN: letter from Michael Kennedy to the Department, 17 July 2019 – further 
interim response to 29 May 2019 invitation and request to provide 
additional documents 

AO: letter from Michael Kennedy to Minister Ley and the Department, 
2 August 2019 – request to set aside decision [includes AO1 as an 
attachment] 

 AO1: report by On Country Heritage & Consulting, 7 December 2018 – 
Community consultation on two culturally significant trees along the 
proposed Western Highway Duplication, between Buangor and Ararat, 
Victoria 

AP: e-mail from Michael Kennedy to the Department, 7 August 2019 – enquire 
whether the Department had been in possession of 7 December 2018 On 
Country report 

AQ: letters from the Department to Michael Kennedy and MRPV, 
10 January 2020 – invitation to provide additional material for 
consideration; includes the following attachment in a single merged 
document: 
• list – Material for consideration 

 AQ1: letter from the Department to Michael Kennedy, 17 January 2020 – 
extension of deadline to respond to 10 January 2020 letter, to 
30 January 2020 

AR: letter from MRPV to the Department, 14 January 2020 – response to 
10 January 2020 letter; includes the following attachments in a single 
merged document: 
• agreement on behalf of the Applicants and MRPV, 1 October 2019 – 

Agreement on Terms of Settlement of Interlocutory Injunction 
• agreement on behalf of the Applicants and MRPV, 29 November 2019 

– Agreement to Amend the Terms of Settlement of Interlocutory 
Injunction Application 
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AS: e-mail from Michael Kennedy to the Department, 16 January 2020 – 
request for extension of deadline for response to 10 January 2020 
invitation 

AT: e-mail from Michael Kennedy to the Department, 17 January 2020 – 
update on response to 10 January 2020 invitation 

AU: e-mail from Michael Kennedy to the Department, 30 January 2020 – 
update on response to 10 January 2020 invitation 

AV: letter from Michael Kennedy to the Department, 3 February 2020 – 
response to 10 January 2020 invitation [includes AV1 to AV4 as 
attachments; also includes embedded link to video by Freeman Trebilcock 
– DjabWurrung Voices on Aboriginal Heritage] 

 AV1: e-mail from Marjorie Thorpe to Michael Kennedy, 29 January 2020 – 
request to provide additional documents 

 AV2: letter from Natasha Sanders to Michael Kennedy, 29 January 2020 – 
comments on 7 December 2018 On Country report 

 AV3: e-mail from Jidah Clark to Michael Kennedy, 30 January 2020 – request to 
provide additional documents 

 AV4: e-mail from Dr Heather Builth to Michael Kennedy, 30 January 2020 – 
comments on 7 December 2018 On Country report 

AW: e-mail from Michael Kennedy to the Department, 5 February 2020 – 
introduction and further explanation of attachments to 3 February 2020 
letter [includes AW1 and AW2 as attachments] 

 AW1: EMAC Board briefing paper by Jamie Lowe, 2 July 2018 – update on 
dealings with MRPV and Aboriginal Victoria re trees of interest 

 AW2: e-mail thread between Michael Kennedy and Natasha Sanders, 
30 July 2018 to 16 August 2019 – further comments on 7 December 2018 
On Country report 

AX: letter from Michael Kennedy to the Department, 7 February 2020 – further 
response to 10 January 2020 invitation 

AY: letter from the Department to Michael Kennedy, 10 February 2020 – 
procedural fairness consultation; includes the following attachments in a 
single merged document: 
• list – Material for consideration 
• agreement on behalf of the Applicants and MRPV, 1 October 2019 – 

Agreement on Terms of Settlement of Interlocutory Injunction 
• agreement on behalf of the Applicants and MRPV, 29 November 2019 

– Agreement to Amend the Terms of Settlement of Interlocutory 
Injunction Application 
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AZ: letter from the Department to MRPV, 10 February 2020 – procedural 
fairness consultation; includes the following attachments in a single 
merged document: 
• list – Material for consideration 
• letter from Michael Kennedy to the Department, 3 February 2020 – 

response to 10 January 2020 invitation; includes the following 
attachments provided over two e-mails received 3 and 5 February 2020 

• letter from Natasha Sanders to Michael Kennedy, 29 January 2020 – 
comments on 7 December 2018 On Country report 

• e-mail from Dr Heather Builth to Michael Kennedy, 30 January 2020 – 
comments on 7 December 2018 On Country report 

• videolink by Freeman Trebilcock – DjabWurrung Voices on Aboriginal 
Heritage 

• EMAC Board briefing paper by Jamie Lowe, 2 July 2018 – update on 
dealings with MRPV and Aboriginal Victoria re trees of interest 

• e-mail thread between Michael Kennedy and Natasha Sanders, 
30 July 2018 to 16 August 2019 – further comments on 
7 December 2018 On Country report 

• letter from Michael Kennedy to the Department, 7 February 2020 – 
further response to 10 January 2020 invitation 

BA: letter from MRPV to the Department, 25 February 2020 – response to 
10 February 2020 letter; includes the following attachments in a single 
merged document: 
• Attachment 1 – e-mail from Aboriginal Victoria, 23 February 2017 – 

field evaluation of trees of interest (includes embedded images) 
• Attachment 2 – letter from Aboriginal Victoria, 24 May 2017 – 

evaluation of trees of interest 
• Attachment 3 – letter from Aboriginal Victoria, 15 November 2017 – 

evaluation of trees of interest 

BB: letter from the Department to Michael Kennedy, 6 March 2020 - 
procedural fairness consultation; includes the following attachments in a 
single merged document: 
• list – Material for consideration 
• letter from MRPV to the Department, 25 February 2020 – response to 

10 February 2020 letter; includes the following attachments in a single 
merged document: 

• Attachment 1 – e-mail from Aboriginal Victoria, 23 February 2017 – 
field evaluation of trees of interest (includes embedded images) 

• Attachment 2 – letter from Aboriginal Victoria, 24 May 2017 – 
evaluation of trees of interest 

• Attachment 3 – letter from Aboriginal Victoria, 15 November 2017 – 
evaluation of trees of interest 
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BC: e-mail from Michael Kennedy to the Department, 9 March 2020 – interim 
response to 6 March 2020 letter identifying errors and ambiguities in list – 
Material for consideration 

BD: letter from the Department to Michael Kennedy, 13 March 2020 – 
reiterates 6 March 2020 procedural fairness consultation follow-up 
including revised deadline for response by 27 March 2020 [includes BD1 
and BD2 as attachments] 

 BD1: letter from MRPV to the Department, 25 February 2020 – response to 
10 February 2020 letter; includes the following attachments in a single 
merged document: 
• Attachment 1 – e-mail from Aboriginal Victoria, 23 February 2017 – 

field evaluation of trees of interest (includes embedded images) 
• Attachment 2 – letter from Aboriginal Victoria, 24 May 2017 – 

evaluation of trees of interest 
• Attachment 3 – letter from Aboriginal Victoria, 15 November 2017 – 

evaluation of trees of interest 

 BD2: letter from the Department to Michael Kennedy, 10 February 2020 – 
procedural fairness consultation; includes the following attachments in a 
single merged document: 
• list – Material for consideration 
• agreement on behalf of the Applicants and MRPV, 1 October 2019 – 

Agreement on Terms of Settlement of Interlocutory Injunction 
• agreement on behalf of the Applicants and MRPV, 29 November 2019 

– Agreement to Amend the Terms of Settlement of Interlocutory 
Injunction Application 

BE: e-mails from Michael Kennedy to the Department, 16 March 2020 – 
seeking MRPV ‘submissions’ of 14 January 2020 

BF: e-mail from the Department to Michael Kennedy, 27 March 2020 – 
reiterates 13 March 2020 invitation with revised deadline of 9 April 2020 
[includes BF1 as an attachment] 

 BF1: letter from MRPV to the Department, 25 February 2020 – response to 
10 February 2020 letter; includes the following attachments in a single 
merged document: 
• Attachment 1 – e-mail from Aboriginal Victoria, 23 February 2017 – 

field evaluation of trees of interest (includes embedded images) 
• Attachment 2 – letter from Aboriginal Victoria, 24 May 2017 – 

evaluation of trees of interest 
• Attachment 3 – letter from Aboriginal Victoria, 15 November 2017 – 

evaluation of trees of interest 

BG: e-mails from Michael Kennedy to the Department, 9 April 2020 – interim 
response to 6 March 2020 invitation [includes BG1 as an attachment] 
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 BG1: letter from Michael Kennedy to the Department, 9 April 2020 –response to 
13 March 2020 invitation [includes BG1.1 as an attachment] 

 BG1.1: letter from Jimmy Onus to the Department, 5 April 2020 -general request 
to protect the Six Trees 

BH: letter from the Department to Michael Kennedy, 9 April 2020 – list of 
material that will be put before the Minister [includes BH1 and BH2 as 
attachments] – note this document is incorrectly dated 9 March 2020 

 BH1: list – Material that will be put before the Minister – applications by Djab 
Wurrung Traditional Owners under sections 10 and 12 of the Aboriginal 
and Torres Strait Islander Heritage Protection Act 1984 

 BH2: e-mail from MRPV to the Department, 15 January 2020 [covering e-mail 
only; includes BH2.1 as an attachment] 

 BH2.1: letter from MRPV to the Department, 14 January 2020 – response to 
10 January 2020 letter; includes the following attachments in a single 
merged document: 
• agreement on behalf of the Applicants and MRPV, 1 October 2019 – 

Agreement on Terms of Settlement of Interlocutory Injunction 
• agreement on behalf of the Applicants and MRPV, 29 November 2019 

– Agreement to Amend the Terms of Settlement of Interlocutory 
Injunction Application 

BI: e-mail from Michael Kennedy to the Department, 22 April 2020 – interim 
response to 9 April 2020 letter 

BJ: letter from Michael Kennedy to the Department, 23 April 2020 – response 
to 9 April 2020 

BK: letter from the Department to Michael Kennedy, 7 May 2020 – response to 
22 and 23 April 2020 e-mails, providing finalised list of material that will be 
put before the Minister and other documents [includes BK1 to BK3 as 
attachments] 

 BK1: e-mail from MRPV to the Department, 15 January 2020 [covering e-mail 
only; includes BK1.1 as an attachment] 

 BK1.1 letter from MRPV to the Department, 14 January 2020 – response to 
10 January 2020 letter; includes the following attachments in a single 
merged document: 
• agreement on behalf of the Applicants and MRPV, 1 October 2019 – 

Agreement on Terms of Settlement of Interlocutory Injunction 
• agreement on behalf of the Applicants and MRPV, 29 November 2019 

– Agreement to Amend the Terms of Settlement of Interlocutory 
Injunction Application 

 BK2: brief, 28 February 2020 – authorised officer decision under section 18 of 
the ATSIHP Act to not make an emergency declaration (attachments not 
included) 
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 BK3: list – Material that will be put before the Minister – applications by Djab 
Wurrung Traditional Owners under sections 10 and 12 of the Aboriginal 
and Torres Strait Islander Heritage Protection Act 1984 [revised 
7 May 2020] 

BL: e-mail correspondence between Michael Kennedy and the Department, 18 
to 24 June 2020 – reiterates concerns over MRPV ‘assurances’ and 
requests further undertaking to defer commencement of main works 
[includes BL1 as an attachment] 

 BL1: letter from Michael Kennedy, 23 June 2020, reiterates concerns over 
MRPV ‘assurances’ 

BM: letter from Michael Kennedy, 24 June 2020 – reiterates previous requests 
regarding information to be put to the Minister and provides AS4970-2009 
[includes BM1 and BMs as attachments] 

 BM1: AS4970-2009 

 BM2: e-mail from Michael Kennedy, 25 June 2020 – follows-up 24 June 2020 
letter 

BN: e-mails from the Department to Michael Kennedy, 26 June 2020 to 
13 July 2020 – further undertakings to defer commencement of main 
works until 11 July 2020, then 25 July 2020 [includes BN1 and BN2 as 
attachments] 

 BN1: e-mail from MRPV, 26 June 2020 - further undertaking to defer 
commencement of main works until 11 July 2020 

 BN2: e-mail from MRPV, 9 July 2020 - further undertaking to defer 
commencement of main works until 25 July 2020 

BO: e-mail from the Department to Michael Kennedy, 24 July 2020 – further 
undertakings to defer commencement of main works until 8 August 2020 
[includes BO1 as an attachment] 

 BO1: e-mail from MRPV, 24 July 2020 - further undertaking to defer 
commencement of main works until 8 August 2020 

BP: letter from Michael Kennedy to Minister Ley, 20 December 2019 – 
applications under sections 9 and 18 of the ATSIHP Act [includes BP1 to 
BP6 as attachments] 

 BP1: schedule of documents, 20 December 2019 – supporting applications 
under sections 9 and 18 of the ATSIHP Act 

 BP2: affidavit of Timothy Price, 9 September 2019 

 BP3: agreement between Michael Kennedy and MinterEllison, 
29 November 2019 – Agreement to Amend the Terms of Settlement of 
Interlocutory Injunction Application 

 BP4: Federal Court judgement, 6 December 2019 – Clark v Minister for the 
Environment [2019] FCA 2027 
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 BP5: letter from Michael Kennedy to MinterEllison, 17 December 2019 – 
notification of possible applications for emergency protection under the 
ATSIHP Act 

 BP6: letter from MinterEllison to Michael Kennedy, 19 December 2019 – 
acknowledgement of 17 December 2019 letter and advice on intended 
timing of works 

BQ: e-mail thread between Michael Kennedy, MinterEllison and Maddocks, 
1 February 2020 to 27 February 2020 – impending removal of ‘possible 
mortuary tree’ 

BR: e-mail from MRPV to the Department, 14 February 2020 – deferral of 
commencement of works until 16 March 2020 and explanation and 
justification of intention to remove ‘possible mortuary tree’ 

BS: e-mail from Michael Kennedy to Maddocks (lawyers for the Department), 
18 February 2020 – request to clarify MRPV’s 14 February 2020 e-mail 

BT: e-mail from MRPV to the Department, 25 February 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) 

BU: brief, 28 February 2020 – authorised officer decision under section 18 of 
the ATSIHP Act to not make an emergency declaration (attachments not 
included) 

BV: e-mail from MRPV to the Department, 11 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BV1 as an attachment] 

 BV1: report by Australian Cultural heritage Management, 21 August 2012 – 
Mortuary Tree Inspection Report 

BW: e-mail from MRPV to the Department, 16 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BW1 as an attachment] 

 BW1: e-mail (redacted), 31 January 2020 – details of January 2020 inspection of 
‘possible mortuary tree’ (includes embedded photographs) 

BX: letter from the Department to Michael Kennedy, 16 March 2020 – 
procedural fairness consultation (section 9) [includes BT1 to BT4 as 
attachments] 

 BX1: e-mail from MRPV to the Department, 11 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BX1.1 as an attachment] 

 BX1.1: report by Australian Cultural heritage Management, 21 August 2012 – 
Mortuary Tree Inspection Report 
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 BX2: e-mail from MRPV to the Department, 16 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BX2.1 as an attachment] 

 BX2.1: e-mail (redacted), 31 January 2020 – details of January 2020 inspection of 
‘possible mortuary tree’ (includes embedded photographs) 

 BX3: e-mail from MRPV to the Department, 14 February 2020 – deferral of 
commencement of works until 16 March 2020 and explanation and 
justification of intention to remove ‘possible mortuary tree’ 

 BX4: e-mail from MRPV to the Department, 25 February 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) 

BY: e-mail from Michael Kennedy to the Department, 17 March 2020 – interim 
response to 16 March 2020 letter and request for extension of deadline 

BZ: letter from the Department to Michael Kennedy, 25 March 2020 – follow-
up to 16 March 2020 letter, extending deadline for response to 
7 April 2020 [includes BZ1 and BZ2 as attachments] 

 BZ1: e-mail from MRPV to the Department, 11 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BZ1.1 as an attachment] 

 BZ1.1: report by Australian Cultural heritage Management, 21 August 2012 – 
Mortuary Tree Inspection Report 

 BZ2: e-mail from MRPV to the Department, 16 March 2020 – further 
explanation and justification of intention to remove ‘possible mortuary tree’ 
(includes request by the Department) [includes BZ2.1 as an attachment] 

 BZ2.1 e-mail (redacted), 31 January 2020 – details of January 2020 inspection of 
‘possible mortuary tree’ (includes embedded photographs) 

CA: e-mail exchange between Michael Kennedy and the Department, 14 to 
20 April 2020 – clarifies of date of 21 August 2020 Mortuary Tree 
Inspection Report and seeks a copy of the ‘Cameron Report’ 

CB: e-mail from Michael Kennedy to the Department, 21 April 2020 – reiterates 
request for a copy of the ‘Cameron Report’ 

CC: letter from Michael Kennedy to the Department, 27 April 2020 (unsigned 
copy provided 27 April 2020; signed copy provided 30 April 2020) – 
response to 25 March 2020 letter 

CD: letter from the Department to Michael Kennedy, 7 May 2020 – response to 
20 and 21 April 2020 e-mails, provides 28 February 2020 brief; declines to 
provide ‘Cameron Report’ [includes CD1 as an attachment] 

 CD1: brief, 28 February 2020 – authorised officer decision under section 18 of 
the ATSIHP Act to not make an emergency declaration (attachments not 
included) 
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CE: e-mail from Michael Kennedy, 9 May 2020 – further request for the 
‘Cameron Report’ [includes CE1 as an attachment] 

 CE1: e-mail correspondence between Michael Kennedy and Tim Cameron, 
20 April 2020 

CF: letter from Michael Kennedy, 12 May 2020 – further request for the 
‘Cameron Report’ 

CG: e-mail and letter from Michael Kennedy, 17 to 25 June 2020 – further 
request for the ‘Cameron Report’ and commentary on decision under 
section 18 [includes CG1 as an attachment] 

 CG1: letter from Michael Kennedy, 17 June 2020 – further request for the 
‘Cameron Report’ and commentary on decision under section 18 

CH: e-mail from Michael Kennedy to Clayton Utz, 14 April 2020 – requests 
commitment from ‘Head – Transport for Victoria’ to defer commencement 

CI: e-mail thread between MRPV and the Department, 21 to 22 April 2020 – 
defers full commencement until 1 May 2020 and confirms MRPV as the 
appropriate body to give such an undertaking 

CJ: e-mail from Michael Kennedy to Clayton Utz, 21 April 2020 – rejects 
undertaking by MRPV 

CK: e-mail exchange between Michael Kennedy, MinterEllison and Clayton 
Utz, 22 April 2020 – reiterates rejection of undertaking by MRPV and 
requests further assurances [includes CK1 to CK3 as attachments] 

 CK1: letter from MinterEllison to Michael Kennedy, 20 March 2020 – provides 
information on role of Head, Transport for Victoria 

 CK2: legislation extract – sections 14 to 16 of Transport Legislation Amendment 
Act 2019 (Vic) 

 CK3: signed minute of consent, March 2020 – concerns Head, Transport for 
Victoria 

CL: e-mail from Michael Kennedy to Clayton Utz, 22 April 2020 – reiterates 
rejection of undertaking by MRPV and requests further assurances 

CM: e-mail from MRPV to the Department, 23 April 2020 – re-confirms MRPV 
able to commit to deferring full commencement until 1 May 2020 [includes 
CM1 to CM4 as attachments] 

 CM1: e-mail from MinterEllison to Michael Kennedy, 20 March 2020 – provides 
information on role of Head, Transport for Victoria [includes CM1.1 to 
CM1.5 as attachments] 

 CM1.1: letter from MinterEllison to Michael Kennedy, 20 March 2020 – provides 
information on role of Head, Transport for Victoria 

 CM1.2: legislation extract – sections 14 to 16 of Transport Legislation Amendment 
Act 2019 (Vic) 
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 CM1.3: signed minute of consent, March 2020 – concerns Head, Transport for 
Victoria 

 CM1.4: Victoria Government Gazette notice, 27 December 2019 – concerns 
Head, Transport for Victoria 

 CM1.5: court order, 6 February 2020 – concerns Head, Transport for Victoria 

 CM2: affidavit of Timothy Price, 9 September 2019 

 CM3: agreement between Djab Wurrung Traditional Owners and MRPV, 
1 October 2019 – Agreement on terms of a settlement of interlocutory 
injunction 

 CM4: agreement between Djab Wurrung Traditional Owners and MRPV, 
29 November 2019 – Agreement to amend the terms of settlement of 
interlocutory application 

CN: brief, 12 May 2020 – authorised officer decision under section 18 of the 
ATSIHP Act to not make an emergency declaration (attachments not 
included) 

CO: letter from the Department to Michael Kennedy, 7 May 2020 – procedural 
fairness consultation on 21 April 2020 and 1 May 2020 undertakings by 
MRPV to defer commencement until 1 May 2020 and then 15 May 2020 
[includes CO1 and CO2 as attachments] 

 CO1: e-mails between the Department and MRPV, 21 April 2020 to 1 May 2020  

 CO2: e-mails between the Department and MRPV, 16 to 17 March 2020 – 
previous undertaking to defer commencement 

CP: letter from the Department to Michael Kennedy, 20 May 2020 – procedural 
fairness consultation on 14 May 2020 undertaking by MRPV to defer 
commencement until 29 May 2020 [includes CP1 as an attachment] 

 CP1: e-mails between the Department and MRPV, 13 to 14 May 2020 – 
undertakings to defer commencement until 29 May 2020 

CQ: e-mail from Michael Kennedy to Clayton Utz, 14 May 2020 – reiterates 
concerns over authority of MRPV to make undertakings 

CR: e-mail from Michael Kennedy, 29 May 2020 – undertaking to defer 
commencement until 13 June 2020 

 CR1: e-mails between the Department and MRPV, 26 to 27 May 2020 – 
undertakings to defer commencement until 13 May 2020 

CS: e-mails between Michael Kennedy and the Department, 29 May 2020 to 
18 June 2020 – Mr Kennedy reiterates concerns over authority of MRPV 
to make undertakings 

CT: miscellaneous submissions from members of the public 

CU: draft statement of reasons – FOR SIGNATURE 
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CV: letters to Applicant and MRPV informing them of decisions under 
section 10 and section 12 of the ATSIHP Act – FOR SIGNATURE 
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